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1.This Bill amends the Marriage Act 1961 to allow two people to marry in Australia, regardless
of their sex or gender. The Bill also enacts Australia’s international obligations in respect
of the following human rights: freedom of expression, association, thought, conscience or
religion and the rights of the child.
2.The Bill extends the definition of marriage to include the union of a man and a woman to the
exclusion of all others, voluntarily entered into for life, or the union of 2 people to the
exclusion of all others, voluntarily entered into for life.
3.The Bill draws upon international experience to date and the recommendations of the Report
of the Senate Select Committee on the Exposure Draft of the Marriage Amendment (SameSex Marriage) Bill, February 2017 which unanimously stated that ‘should legislation be
enacted to change the definition of marriage, careful attention is required to understand and
deliver a balanced outcome that respects the human rights of all Australians if the nation is
to continue to be a tolerant and plural society where a diversity of views is not only legal
but valued.’ The Report further recommended that ‘the right to religious freedom should
be positively protected’. This Bill acquits these obligations.
4.The Bill gives effect to the international human rights of thought, conscience or religion in
relation to the solemnisation of marriage in the following ways:
a. ministers of religion will be able to refuse to solemnise a marriage consistent with
their religion’s doctrine, tenets or beliefs, or the religious susceptibilities of
adherents of that religion, or their own genuine religious or conscientious belief
b. a new category of traditional marriage celebrants, inclusive of, but not limited to,
ministers of religion who are not ministers of a religion of a recognised
denomination, will be able to refuse to solemnise a marriage where their genuine
religious or conscientious beliefs do not allow them to do so. The inclusion of
persons who hold a religious belief that marriage is the union of a man and a woman
to the exclusion of all others, voluntarily entered into for life alongside ministers of
religion is consistent with the recommendations of the Senate Select Committee.1
c. as individuals and entities are protected by the international human right of religious
and conscientious freedom, the Bill permits a limited ability to refuse to supply
goods, services, accommodation and facilities for the purposes of the preparation
for, solemnisation or contemporaneous celebration of a marriage that is not the
union of a man and a woman, and purposes incidental thereto, where such a refusal
is consistent with a genuine religious or conscientious belief. But apart from that
limited permission to refuse a supply for the purposes of a same sex wedding
ceremony, the Bill does not permit any conduct which is unlawful discrimination
under the Sex Discrimination Act.
The Bill protects only genuine beliefs which are not fictitious, capricious or an artifice.
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5.There is substantial experience of discrimination and intimidation against persons and entities
who support traditional marriage in Australia and in jurisdictions that have legislated for
same-sex marriage, in areas like employment, education, professional accreditation and
commercial boycotts. However, as acknowledged by the United States Supreme Court in
Obergefell v. Hodges the view that ‘[m]arriage…is by its nature a gender-differentiated
union of man and woman…long has been held—and continues to be held—in good faith
by reasonable and sincere people here and throughout the world.’2
6.Persons who hold the traditional view of marriage for reasons other than religious belief do
not have protection under Federal, State and Territory anti-discrimination laws or the Fair
Work Act’s anti-discrimination provisions. Persons who hold the traditional view of
marriage on the ground of religious belief have no protection under Federal antidiscrimination laws and no protection under New South Wales or South Australian antidiscrimination laws. Some protection is provided under the anti-discrimination laws of the
other States or Territories but only for individuals and not organisations. The Bill redresses
this imbalance and provides legal protections against that discrimination and intimidation
to persons and entities that hold a traditional marriage belief by giving effect to their
international human rights to expression, association, thought, conscience or religion.
7.The Bill carefully balances this protection with the rights of others in several ways. The Bill
protects expression of traditional marriage beliefs from overbroad vilification laws (such
as Tasmania’s law used to bring a complaint against Catholic Bishops who stated the
orthodox Catholic view of marriage). But the Bill expressly does not protect expression
which would threaten or harass a person or group of persons on the basis of sexual
orientation, gender identity, intersex status, marital or relationship status or family
responsibilities.
8.Currently State and Territory law gives varying and incomplete protection to the
internationally recognised rights of freedom of expression, association, thought, conscience
or religion and the rights of the child. The Bill protects conduct by a person or entity with
a traditional marriage belief which is consistent with that belief from the varying and
incomplete patchwork of State and Territory anti-discrimination laws. However it leaves
such conduct subject to the anti-discrimination regime in the Federal Sex Discrimination
Act 1984. Such conduct is not protected by the Bill if it would be unlawful discrimination
against another person on the basis of these protected attributes under the Sex
Discrimination Act, except in the limited case of certain refusals to supply services or
facilities to a same sex wedding.
9.The Bill inserts a new Part VAA of the Marriage Act which provides:
a. a shield to be used as a legal protection against unfavourable treatment initiated by
a public authority or by a person acting on the request or requirement of a public
authority against persons and entities because the person or entity:
i. holds, expresses or acts upon a genuine religious or conscientious belief
that marriage is between a man and a woman (‘relevant marriage belief’) in
relation to matters such as employment, engagement as a contractor,
education, supply of goods or services or economic benefits.

2

Obergefell v. Hodges 576 U. S. ____ (2015).

3

(A relevant marriage belief is a genuine religious or conscientious belief that
marriage is the union of a man and a woman to the exclusion of all others,
voluntarily entered for life, and related beliefs that are constitutive,
supportive or a corollary of that belief.)
ii. holds or expresses a ‘relevant belief’ (note that there is no protective shield
in relation to person or entity acting on a relevant belief unless it is a relevant
marriage belief).
(A relevant belief includes a relevant marriage belief and a person’s genuine
religious or conscientious belief that a same sex relationship is not
consistent with their religious or conscientious conviction or that for most
people gender is either male or female and related beliefs that are
constitutive, supportive or a corollary of those beliefs.)
iii. However these protections do not permit such persons or entities:
1. to express their belief in a way that is reasonably likely in all the
circumstances to threaten or harass another person or group on the
grounds of sexual orientation, gender identity, intersex status,
marital or relationship status or their family responsibilities;
2. to engage in any conduct on the basis of that belief that would be
unlawful discrimination under the Sex Discrimination Act against
another person (e.g. on the grounds of sexual orientation, intersex
status, gender identity, marital or relationship status or family
responsibilities). There is only one exception to this and that is the
limited permission to act on religious or conscientious beliefs to
refuse a supply for the purposes of a same sex wedding ceremony
described at paragraph 4(c) above.
b. that a person or entity cannot be required to express or publish or endorse or
promote a statement or opinion in favour of same-sex marriage which is contrary
to their genuine religious or conscientious belief.
c. that governments cannot decline to provide funding, impose conditions or withdraw
funding from an individual or entity solely because that individual or entity holds a
relevant belief.
d. that charities that hold a relevant belief will not lose their charitable status as a result
of the changes to the Marriage Act permitting same sex marriage, as has happened
in some other countries.
e. that bodies established for religious purposes and educational institutions
established for religious purposes may perform acts consistent with a relevant
belief.
10.The Senate Select Committee acknowledged that ‘the evidence supported the need to
enhance current protections for religious freedom’3 and referred to an anti-detriment clause
as one of ‘various potential remedies’ available to protect religious freedom. 4 The
3
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protective shield referred to at subparagraph 9(a) gives legal protection from detrimental
conduct initiated by a public authority or by a person acting on the request or requirement
of a public authority in three ways:
a. It makes unlawful certain detrimental action taken against a person or entity because
they hold or express or act on a relevant marriage belief or hold or express a relevant
belief.
b. It provides a person or entity which suffers from such detrimental action with the
right to seek court orders against the person or entity taking the detrimental action.
These orders include a declaration that the detrimental action is unlawful, an
injunction, damages for loss suffered from the detrimental action and such other
orders of a compensatory or corrective nature as the court thinks appropriate.
c. The person who suffers the detrimental action also has the option to make a
complaint to the Australian Human Rights Commission (AHRC) that the
detrimental action is in contravention of the protective shield provisions and the
AHRC may conciliate and determine the complaint.
11.The Bill also introduces protections that enact Australia’s international obligations to
protect the liberty of parents to ensure the religious and moral education of their children
in conformity with their own convictions.
12.The Bill introduces amendments to the Sex Discrimination Act to ensure that the protections
in the Marriage Act are consistent with the protections in the Sex Discrimination Act. The
amendments also clarify that faith-based charities are bodies established for religious
purposes under the Sex Discrimination Act so that they can exercise discretion over their
staff and leaders, and thus maintain their unique character, consistent with the protections
granted to religious freedom in international law. Consequential amendments to the
Charities Act 2013, Income Tax Assessment Act 1997 and Fringe Benefits Tax Assessment
Act 1986 are made to ensure that the tax endorsements of charities are not affected by those
amendments.
13.There is a concern that Federal, State and Territory anti-discrimination laws are unbalanced
in giving much less protection to Australians with relevant beliefs than they do to
Australians of same sex orientation and supporters of same sex marriage. In addition, even
where State and Territory anti-discrimination laws do give some protection to Australians
with relevant beliefs they are varied and inconsistent in how they do this.
14.This Bill strikes the appropriate balance of protections between those Australians with
relevant beliefs and those who are same sex attracted or support same sex marriage,
consistently with Australia’s obligations in international law. To ensure consistency, that
balance is properly to be expressed in Federal law through the interaction of the protective
provisions in the Marriage Act to be inserted by Bill and the Federal Sex Discrimination
Act. The Bill will therefore override the patchwork of State and Territory antidiscrimination laws. The Bill leaves the expression and acting on a relevant belief subject
to the Federal Sex Discrimination Act anti-discrimination provisions and the provisions in
Part VAA of the Marriage Act as described above. In order to ensure consistency with
Australia’s obligations in international law, the Bill provides that these protections prevail
against any State and Territory law to the contrary.
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SUMMARY OF STATEMENT OF COMPATIBILITY WITH HUMAN RIGHTS
Rights to equality before the law and to non-discrimination
The Right to Equality in Respect of Marriage
15.The Bill does not engage the right to equality and non-discrimination under articles 2 and
26 of the International Covenant on Civil and Political Rights (ICCPR) in respect of the
amendment of the definition of marriage. No inequality arises where a State retains the
traditional definition of marriage because the definitional boundary of marriage does not
enfold persons of the same sex. The scope of marriage under the ICCPR does not contain
same sex marriage by definition. On that basis the Senate Select Committee noted that UN
Human Rights Committee had held in Joslin et al. v. New Zealand that no discrimination
can arise under Articles 2 or 26 of the ICCPR and the right to equality was not breached.
However, nothing in the provisions of the ICCPR prevents Australia from enacting a law
to recognize some same sex relationships to be marriages.
The Right to Equality in Respect of Religious Belief
16.The Bill does however engage the rights to freedom from discrimination on religious
grounds enshrined in Articles 2(1) and 26 of the ICCPR. Any refusal to provide an
exemption for religiously conscientious objectors would amount to discrimination against
marriage celebrants, ministers of religion and goods and service providers on the basis of
their religious or conscientious convictions. A law that adversely impacts a religious group
in a manner that is disproportionate to its impact on other groups would violate the right to
equality. As the right to equality also protects religion, a failure to protect religious
adherents with a conscientious objection would amount to a violation of the right to equality
as it unjustly subjects religious adherents to a detriment that they only suffer because of
their religious commitments.
The right to freedom of thought, conscience and religion
17.The right to freedom of thought, conscience and religion protected under Article 18 of the
ICCPR is wide-ranging in scope and protects both individual and corporate entities. Under
Article 18(3) limitations on this right can only occur where such are ‘necessary’.
International law also requires that any state limitation on this right ‘shall use no more
restrictive means than are required’. A weighing of the relative burden placed upon
religious and conscientious freedom amongst the applicable alternatives is then required in
order to identify the means that are the least restrictive.
18.However, as noted above, the UN Human Rights Committee has held that no discrimination
can arise under Articles 2 or 26 of the ICCPR in relation to same-sex marriage, on the basis
that the ICCPR defines marriage to include persons of the opposite sex. As there is no right
to same-sex marriage, such cannot be said to be a fundamental right or freedom, and Article
18(3) cannot be enlivened to curtail the right to manifest freedom of religion or beliefs
(whether of ministers of religion, celebrants, corporations or service suppliers). In the
absence of any conflict with other human rights, the ICCPR prohibits any restriction on an
individual’s right to freedom of religion, belief or conscience. Since the right to marry a
person of the same gender is not required by the ICCPR, and the principle of nondiscrimination in Article 26 can be satisfied by providing equal rights other than the right
to marry, the right to maintain religious beliefs and practices in relation to religious
understandings of marriage is not limited by any right of a person to marry another person
of the same gender. Furthermore, accommodation for religious belief and practice does not
constitute diminution of the right to equality or non-discrimination because such
6

protections are based on criteria which are reasonable and objective, and which achieve a
purpose which is legitimate under the Covenant.
19.Even if such is not accepted, and the right to equality extended to same-sex marriage in
international law, it would be inconsistent with the Siracusa Principles and General
Comment No. 22 to exhaust religious and conscientious freedom in favour of the right to
freedom from discrimination. A proportionate approach to the balancing of rights would
require investigation of means to accommodate competing rights without unduly burdening
the right to religious or conscientious freedom. To require all celebrants who are not
ministers of religion, all state registry officials who are authorised to solemnise marriages
or are employed to register marriages and all service suppliers to act against their religious
or conscientious convictions for the purposes of solemnising same-sex marriages would
amount to the application of means that are more restrictive than are required to amend the
law to permit persons of the same-sex to marry. The Bill achieves an appropriate balance
by permitting such religious or conscientious objectors the ability to have their religious or
conscientious objections protected in law, whilst permitting persons of the same-sex to
engage individuals and businesses in respect of the solemnisation of their marriage. In so
doing the Bill avoids the discrimination that would arise against such religious or
conscientious objectors were the protections not offered.
20.As outlined in Appendix A to this Summary, the prospect of detrimental conduct aimed at
persons because of their beliefs about marriage poses a real threat to the lawful exercise of
their religious and conscientious freedoms. Such conduct also amounts to discrimination
on the basis of religious or conscientious belief, which State parties to the ICCPR have
obligations to prevent. On these bases, the Bill then introduces a defence against
unfavourable treatment initiated by a public authority or by a person acting on the request
or requirement of a public authority against persons and entities that hold a relevant belief.
21.Absent appropriately broad protections, the religious freedom of bodies established for
religious purposes will be limited. The potential adverse impact on religious charities from
a failure to adequately protect religious liberty has been demonstrated in other jurisdictions.
In the United Kingdom, for example, the refusal to provide an exception to religious groups
from the operation of anti-discrimination legislation caused religious adoption agencies to
either reject their religious identity or to close down on the basis that they considered it
would be unethical to assist same-sex couples to adopt children. The Senate Select
Committee recommended that the notion of bodies established for religious purposes be
defined in any Bill that is progressed to redefine marriage. The Bill amends section 37 of
the Sex Discrimination Act 1984 to provide a definition of ‘body established for religious
purposes’. The definition covers faith based charities, such as adoption agencies. It gives
effect to The Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief which provides that the right to freedom of
thought, conscience, religion or belief under Article 18 of the ICCPR includes the freedom,
‘to establish and maintain appropriate charitable or humanitarian institutions’.
Protections to the religious and moral education of children
22.An alteration in the law of the Commonwealth resulting in a change to a fundamental social
institution, as is proposed by the Bill, would compel consideration of how that change is to
be reflected in public education. Any such requirement in public education would amount
to a limitation on the Article 18(4) rights of the parents to ‘ensure the religious and moral
education of their children in conformity with their own convictions’. Article 14 of the
Convention on the Rights of the Child provides that children enjoy the freedom of thought,
7

conscience and religion in their own right, as do adults. The Bill enacts these rights by
permitting children to be excused from tuition that is inconsistent with a relevant belief.
Application to State and Territories
23.The Bill excludes or limits the operation of the laws of States or Territories that are
inconsistent with the rights protected in the Bill. Such is intended to effect consistency in
Australia’s acquittal of its obligations under international law, as outlined in this Statement.
Currently State and Territory law gives varying and incomplete protection to the
internationally recognised rights of freedom of expression, association, thought, conscience
or religion. Pursuant to Article 50 of the International Covenant on Civil and Political
Rights, the Commonwealth is held to account for the actions of the State and Territories in
failing to protect human rights, including the right to religious and conscientious freedom
under Article 18. Where State or Territory law protections to religious freedom do not fulfil
the protections guaranteed under international human rights law, including where
exemptions in State or Territory anti-discrimination law do not reflect the scope of religious
freedom protections, the Commonwealth is responsible. In giving effect to the
Commonwealth’s obligations under international law, the Bill prevails over any
inconsistent State or Territory law to ensure that the applicable rights are recognised equally
and without discrimination in all the States and Territories of the Commonwealth.
Conclusion
24.The Bill is therefore compatible with human rights. It permits couples to marry regardless
of their sex or gender, sexual orientation, gender identity or intersex status where the union
is not that of a man and a woman while protecting the rights to expression, association,
freedom of thought, conscience and religion or belief. To the extent that the Bill may limit
the freedom of thought, conscience and religion or belief, those limitations are consistent
with the requirement under the ICCPR that they be necessary and ‘use no more restrictive
means than are required'.
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SUMMARY APPENDIX A: EXAMPLES
While the Bill does not rely upon the following rulings as a form of precedent to guide its
interpretation, the following matters provide examples of the conduct it seeks variously to
address:
a) In the United Kingdom, the Charities Commission for England and Wales removed the
charitable status of 19 Catholic adoption and foster agencies because they preferred not
to adopt or foster to same-sex couples. This caused many of these agencies to close
down or transfer their operations as they were no longer exempt for the purposes of
tax.5
b) In New Zealand, Family First was deregistered by the Charities Board because of its
commitment to traditional marriage which no longer could be regarded as a public
benefit.6
c) In Johns v Derby County Council 2011¸ the English High Court supported a local
council decision that a Christian couple with traditional views on sexual ethics, who
had successfully fostered many children, would not make suitable foster carers because
they would not be open to promoting or accepting a homosexual lifestyle.
d) In New Jersey the government declared that a Methodist organisation would no longer
receive a real estate tax exemption when it declined to allow a same sex couple to have
a commitment ceremony in a pavilion that was used for Church services, youth ministry
programs and weddings.7
e) In Tasmania, a booklet outlining the Catholic position on same-sex marriage distributed
by a Catholic Archbishop was held by the Antidiscrimination Commissioner to be a
possible violation of anti-vilification legislation. 8 The matter proceeded to a
conciliation session but was eventually abandoned after many months by the
complainant.
f) In Kentucky, a law clerk was imprisoned when she refused to issue marriage licences
to same-sex couples.9
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Catholic Care (Diocese of Leeds) v The Charity Commission for England and Wales 2009 UKFTT 376 (GRC)
(01 June 2009) available at http://www.charity.tribunals.gov.uk/decisions.htm. An English judge later reversed
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The Yorkshire Post (Online), 17 March 2010 <http://www.yorkshirepost.co.uk/news/main-topics/localstories/catholic-adoption-society-wins-ruling-on-gay-parents-1-2567726>.
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g) In 2011 Adrian Smith from Manchester in England placed on his Facebook page a
comment that he did not think that churches should be compelled to marry same-sex
couples, although he did not object to same-sex marriage. This was before England
allowed same-sex marriage. He was accused by his employer, a housing association, of
“gross misconduct” and threatened with dismissal. Because of his long service, he was
only demoted; but he lost 40% of his salary.10
h) In Australia, calls were made for Dr Stephen Chavura to be dismissed by Macquarie
University unless he resigned from another organisation that was perceived to be
opposed to same-sex marriage.
i) In Australia, Dr Pansy Lai had a petition, which gained 5000 signatures, circulated
calling for her deregistration as a doctor due to her comments about same-sex marriage
and safe schools in a No campaign TV commercial to deregister her as a doctor.
j) In the United States of America, Chick Fil A was subject to commercial boycotting
because of management’s views and donations supporting tradition marriage. As part
of this local governments and universities refused to allow new Chick Fil A franchises.
k) In Australia, complaints are current underway against Presbyterian Minister Campbell
Markham and street preacher David Gee for expressing their views on same-sex
marriage.
l) In Washington State, Barronelle Stutzmann was successfully sued in the Benton County
Superior Court for declining a request to provide flowers for a same sex wedding.11
m) In Vermont, Catholic innkeepers were sued after declining to host a wedding reception.
n) In Willock v Elane Photography LLC2512 a photographer who declined to photograph
a same-sex marriage ceremony was found to have discriminated on the grounds of
sexual orientation and had costs awarded against her. In Illinois, the owners of a bed
and breakfast face a lawsuit for refusing to host a civil union ceremony.
o) In McFarlane v Relate Avon Limited, a relationship counsellor was dismissed from his
employment after expressing concerns about providing counselling services to samesex couples.13
p) In the United Kingdom, the Vishnitz Jewish Girls School failed their school-assessment
on one criteria, which was its inadequate promotion of homosexuality and gender
reassignment, as it was deemed that these were necessary to have a full understanding
of fundamental British values and equality principles.
q) In British Columbia, Trinity Western University required their students and staff to sign
a community covenant which included a promise to abstain from sexual activity, unless
it was between a husband and wife. Due to this the British Columbia College of
Teachers voted to refuse accreditation to all teaching graduates because they might
discriminate against LGBTI students. After many years of litigation, the Supreme Court
of Canada upheld the right of Trinity graduates to be accredited.
r) In Canada, Four Provincial (State) Law societies decided to refuse accreditation to the
planned law school and program of Trinity Western University on the grounds that the
community covenant of the university was discriminatory, not on any grounds relating
to the quality of the curriculum or faculty of the law school. The effect of the decision
would be to deny graduates of the law school the right to practise law in those Provinces.
Two of those Provinces reversed the decision and in the other two ligation about the
decisions has been through the Provincial Courts and is now to be heard by the Supreme
Court of Canada.
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s) In Northern Ireland, Ashers Bakery company, run by a Christian couple, was found
liable for discrimination because it refused to bake a cake for a political group with the
slogan “Support Gay Marriage”. Ashers led evidence that it had never refused to supply
a person on the grounds of their sexual orientation and did not do so in this case but
refused only because it would not disseminate or be associated with the message on the
cake. The court held that the sexual orientation of the person who ordered the cake was
irrelevant and the refusal to provide a cake with that message on it amounted to
discrimination.
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GENERAL OUTLINE
25.This Bill amends the Marriage Act 1961 to allow two people to marry in Australia,
regardless of their sex or gender. The Bill also gives protections to freedom of expression,
association, thought, conscience or religion. The Bill also recognises foreign same-sex
marriages in Australia. The requirements for a legally valid marriage otherwise remain the
same under the Marriage Act.
26.The Bill draws upon the Report of the Senate Select Committee on the Exposure Draft of
the Marriage Amendment (Same-Sex Marriage) Bill, February 2017 (Senate Select
Committee Report) which unanimously stated that ‘should legislation be enacted to change
the definition of marriage, careful attention is required to understand and deliver a balanced
outcome that respects the human rights of all Australians if the nation is to continue to be
a tolerant and plural society where a diversity of views is not only legal but valued.’14 The
Report further recommended that ‘the right to religious freedom should be positively
protected’. This Bill acquits these obligations.
27.Throughout this Explanatory Memorandum, reference is made to ‘same-sex marriage’. The
terms ‘same-sex marriage’ or ‘same-sex relationship’ should be read to include a marriage
or relationship of two people regardless of their sex or gender, sexual orientation, gender
identity or intersex status where the union is not that of a man and a woman. The same
interpretation is to be applied to the use of that term in the Bill.
28.Under paragraph 51(xxi) of the Constitution of Australia, the Commonwealth has the power
to make laws relating to marriage. In The Commonwealth v Australian Capital Territory
[2013] HCA 55 the High Court of Australia made comments in obiter that this power
includes the power to make laws relating to same-sex marriage. Under paragraph 51(xxix)
of the Constitution of Australia, the Commonwealth has the power to make laws relating
to external affairs. This Bill gives effect to the various international instruments that contain
Australia’s obligations to protect freedom of expression, association, thought, conscience
or religion and the rights of the child.
29.In summary, the Bill includes amendments to:
a. redefine marriage to include only the union of a man and a woman to the exclusion
of all others, voluntarily entered into for life, or the union of 2 people to the
exclusion of all others, voluntarily entered into for life,
b. confirm that the requirements for a legally valid marriage otherwise remain the
same under the Marriage Act, by introducing non-gendered language to ensure
these requirements continue to apply equally to all marriages. It will continue to be
the case that a marriage will be void if any of the following situations apply:
• one or both parties are already legally married,
• the parties are in a ‘prohibited relationship’. A prohibited relationship
includes a relationship between siblings, and a parent-child relationship
(including an adoptive parent-child relationship),
• one or both parties did not provide real consent, or
• one or both parties are not of marriageable age, which is generally 18 years
of age or older,
c. enable same-sex marriages that have been, or will be, solemnised under the law of
a foreign country, to be recognised in Australia,
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d. identify traditional marriage celebrants on the register of marriage celebrants as a
new category including:
• ministers of religion from religious denominations that are not recognised
under the Marriage Act (e.g. independent religious organisations),
• marriage celebrants wanting to perform marriages consistent with their
genuine religious or conscientious belief that marriage means the union of
a man and a woman to the exclusion of all others, voluntarily entered into
for life (a ‘relevant marriage belief’),
e. establish a new category of officers to solemnise marriages of members of the
Australian Defence Force overseas, and
f. protect religious and conscientious freedoms in relation to marriage:
i. ministers of religion will be able to refuse to solemnise a marriage consistent
with their religion’s doctrine, tenets or beliefs, or the religious
susceptibilities of adherents of that religion, or their own religious or
conscientious belief (e.g. marriages of same-sex, previously divorced or
inter-faith couples),
ii. a new category of traditional marriage celebrants, inclusive of, but not
limited to, ministers of religion who are not ministers of a religion of a
recognised denomination, and State and Territory officers authorised to
solemnise marriages will be able to refuse to solemnise a marriage where
their religious or conscientious beliefs do not allow them to do so,
iii. individuals and entities (inclusive of bodies established for religious
purposes) will be able to refuse to do acts or provide facilities, goods,
services, accommodation or advantages or privileges for the purposes of the
preparation for, solemnisation or contemporaneous celebration of a
marriage that is not the union of a man and a woman. The refusal must be
consistent with their conscientious belief or religious doctrine, tenets or
beliefs or because of the religious susceptibilities of adherents of that
religion.
As further set out in the Statement of Compatibility with Human Rights that accompanies
the Bill, these provisions give effect to protections in international law.
30.The Bill provides protections for individuals and entities (including both commercial and
religious bodies) that hold and express a ‘relevant belief’. The Bill also provides protections
for individuals and entities (including both commercial and religious bodies) that hold,
express and act upon a ‘relevant marriage belief’. The Bill provides that a person or entity
cannot be required to endorse or promote same-sex marriage against their genuine religious
or conscientious belief. The Bill also clarifies that bodies established for religious purposes
and educational institutions established for religious purposes may perform acts consistent
with a relevant belief. In order to ensure consistency with Australia’s obligations in
international law, these protections prevail against State and Territory law to the contrary.
31.The Bill also introduces protections to ensure that children are educated in accordance with
their religious and conscientious beliefs or those of their parents (as the case may be).
32.The Bill clarifies that:
a. Governments cannot impose decline to provide funding or impose conditions on an
individual or entity within any funding contract because that individual or entity
holds a relevant belief.
b. Charities that hold a relevant belief will not lose their charitable status as a result of
the changes to the Marriage Act.
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33.Part 3 of Schedule 1 amends the Sex Discrimination Act to give full effect to the religious
exemptions contained in the Bill by extending the exemption from Divisions 1 and 2 of
Part II of the Sex Discrimination Act for people whose conduct is in direct compliance with
the Marriage Act, to also capture conduct authorised by the Marriage Act. The exemptions
specifically reference the protections in the Bill for ministers of religion, traditional
marriage celebrants, Defence Force chaplains and authorised officers. The existing
exemptions for bodies established for religious purposes and educational institutions
established for religious purposes are also aligned with the new test introduced by the
amendments to the Marriage Act. The Bill also clarifies that bodies established for religious
purposes under the Sex Discrimination Act include faith-based charities.
34.Parts 4 and 5 of Schedule 1 of the Bill provides for amendments to the Marriage Act
allowing for the commencement of the Bill’s amendments either before or after the
commencement of the Civil Law and Justice Legislation Amendment Bill 2017, which also
proposes to amend the Marriage Act.
35.Parts 6, 7 and 8 of Schedule 1 contain amendments to the Charities Act 2013, Income Tax
Assessment Act 1997 and Fringe Benefits Tax Assessment Act 1986 that are consequential
upon the amendments to the Sex Discrimination Act 1984 made by Part 3 of Schedule 1.
36.Part 9 of Schedule 1 of the Bill provides the application provisions necessary to support the
commencement of these amendments and transitional provisions for foreign marriages not
recognised in Australia prior to these amendments to be recognised.
NOTES ON CLAUSES Preliminary Clause 1 – Short title
37.This clause is a formal provision specifying that the short title of the Act is the Marriage
Amendment (Definition and Protection of Freedoms) Act 2017.
Clause 2 – Commencement
38.The table in Clause 2 provides that sections 1 to 3 of the Act will commence the day the Act
receives Royal Assent.
39.Schedule 1, Part 1, containing the main amendments made by the Bill, will commence on
the day after the Act receives Royal Assent.
40.Schedule 1, Part 2 contains amendments to the Australian Human Rights Commission Act
1986 and will commence on the day after the Act receives Royal Assent.
41.Schedule 1, Part 3 provides for amendments to the Sex Discrimination Act 1984 and
commences the day after the Act receives Royal Assent.
42.Schedule 1, Part 4 provides for contingent amendments in the event that the Civil Law and
Justice Legislation Amendment Act 2017 has not come into effect and will commence at
the same time as Parts 1 and 2, or not at all.
43.Schedule 1, Part 5 are amendments resulting from those enacted by Schedule 9 of the Civil
Law and Justice Legislation Amendment Act and will commence either at the same time as
Parts 1 and 2 (if Schedule 9 of the Civil Law and Justice Legislation Amendment Act is in
force) or immediately after that Schedule commences, or not at all.
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44.Parts 6, 7 and 8 of Schedule 1 contain amendments to the Charities Act 2013, Income Tax
Assessment Act 1997 and Fringe Benefits Tax Assessment Act 1986 respectively. These
amendments are consequential upon the amendments to the Sex Discrimination Act 1984
made by Part 3 of Schedule 1. They ensure that the tax endorsements of charities are not
affected by those amendments. Parts 6, 7 and 8 commence when Parts 1 and 2 commence.
45.Part 9 of Schedule 1 relates to application and transitional provisions and commences when
Parts 1 and 2 commence.
Clause 3 – Schedules
46.Each Act specified in a Schedule to this Act is amended or repealed as is set out in the
applicable items in the Schedule. Any other item in a Schedule to this Act has effect
according to its terms.
Schedule 1 – Amendments Part 1—Main amendments
Marriage Act 1961
Item 1—Subsection 2A Objects of this Act
47.Section 2A inserts an objects clause into the Marriage Act 1961. The clause amends the Act
so that it is clear that the legal framework relating to marriage will recognise marriages of
two adults and also fulfil Australia’s obligations to protect various freedoms. It also lists
the international instruments in which those freedoms are contained. Subsection 2A(3)
refers to The Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief. This Declaration was reaffirmed by the United
Nations by resolution 48/128 in 1993, and declared “an international instrument relating to
human rights and freedoms for the purposes of the Human Rights and Equal Opportunity
Commission Act 1986” by Michael John Duffy as Commonwealth Attorney-General on
February 8, 1993.
Item 1—Subsection 2B Alternative constitutional basis for Part VAA
48.The Bill inserts a new Part VAA in the Marriage Act. This section sets out the constitutional
basis for Part VAA.
Item 2—Subsection 5(1) (paragraph (c) of the definition of authorised celebrant)
49.This item amends the current definition of authorised celebrants so that, in addition to the
existing categories of:
a. Minister of religion registered under Subdivision A of Division 1 of Part IV;
b. A person authorised to solemnise marriages under Subdivision B of Division 1 of
Part IV; and
c. Marriage celebrant
a new category of marriage celebrant titled a ‘traditional marriage celebrant’ (to be
registered under Subdivision D of Division 1 of Part IV) is created.
Item 3 – Subsection 5(1) (definition of authorised officer)
50.This item inserts a definition of authorised officer to enable the Chief of the Defence Force
to authorise an officer (as defined by the Defence Act 1903) other than a chaplain to
solemnise marriages.
Item 3 – Subsection 5(1) (definition of Commonwealth authority)
51.This item introduces a definition of Commonwealth authority. A Commonwealth authority
is included within the definition of public authority.
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Item 3 – Subsection 5(1) (definition of entity)
52.This item introduces a definition of entity by reference to section 5AA.
Item 3 – Subsection 5(1) (definition of law)
53.This item introduces a definition of the term ‘law’.
Item 4—Subsection 5(1) (definition of marriage)
54.The current definition of marriage means only marriages between a man and a woman can
be solemnised in Australia or recognised from overseas under Australian law.
55.This item amends the definition of marriage to include only the union of a man and a woman
to the exclusion of all others, voluntarily entered into for life, or the union of 2 people to
the exclusion of all others, voluntarily entered into for life.
56.Same-sex couples and people who are legally recognised as neither a man or a woman will
be able to marry and have their foreign marriages recognised under Australian law. For
example, this would include an intersex person who is legally recognised as both male and
female and a gender diverse person who is legally recognised as having a non-specific
gender. This gives effect to the recommendations of the Senate Select Committee.15
Items 5, 12, 27, 29, 30, 32-50, 52, 53, 55-62 & 65, 66, 68— Updating references to “authorised
officer”
57.Currently the Marriage Act only provides for chaplains in the Defence Force to solemnise
marriages of Defence force members while overseas. Under this Bill, marriages solemnised
under Division 3 of Part V (marriages of members of the Defence Force overseas) will be
able to be solemnised by:
a. an authorised officer (authorised in writing by the Chief of the Defence Force), or
b. a chaplain.
58.These amendments will ensure that all responsibilities and rights currently afforded to
chaplains in relation to the solemnisation of marriages outside of Australia are extended to
authorised military officers, where at least one party to the marriage is a member of the
Australian Defence Force.
59.See the discussion below at items 51 and 54 on religious and conscientious exemptions for
chaplains and officers authorised in writing by the Chief of the Defence Force.
Item 6—Subsection 5(1) (Definition of public authority)
60.This item amends subsection 5(1) of the Marriage Act to provide a definition of public
authority. Section 88KB provides provisions that assist in determining the scope of the
definition of public authority.
Item 6—Subsection 5(1) (Definition of relevant belief)
61.This item amends subsection 5(1) of the Marriage Act to provide that the definition of
relevant belief is contained at section 5AC of that Act.
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Item 6—Subsection 5(1) (Definition of relevant marriage belief)
62.This item amends subsection 5(1) of the Marriage Act to provide that the definition of
relevant marriage belief is contained at section 5AB of that Act.
Item 6- Subsection 5(1) (Definition of religious body or organisation)
63.This item amends subsection 5(1) of the Marriage Act to provide that the definition of
religious body or organisation means a body established for religious purposes to which
section 37 of the Sex Discrimination Act 1984 applies or an educational institution to which
section 38 of that Act applies.
Item 6—Subsection 5(1) (Definition of State or Territory authority)
64.This item inserts a definition of a State or Territory authority. A State or Territory authority
is included within the definition of public authority.
Item 6—Subsection 5(1) (Definition of traditional marriage celebrant)
65.This item inserts a definition of a traditional marriage celebrant in subsection 5(1) of the
Marriage Act as a person identified as such on the register of marriage celebrants under
Subdivision D of Division 1 of Part IV.
66.This item clarifies the difference between:
a. a traditional marriage celebrant registered under Subdivision D of Division 1 of Part
IV (the religious or conscientious exemptions under new section 47A of the
Marriage Act will apply to traditional marriage celebrants, where they are not acting
in the capacity of a minister of religion and the religious or conscientious
exemptions under amended section 47 of the Marriage Act will apply to traditional
marriage celebrants who are acting in their capacity as ministers of religion), and
b. a ‘civil’ marriage celebrant (referred to in the Marriage Act simply as a marriage
celebrant) registered under Subdivision C of Division 1 of Part IV, to whom
religious or conscientious exemptions will not apply where they are not also
registered under Subdivision D of Division 1 of Part IV, or are not a minister of
religion covered by section 47.
Item 7 - Section 5AA (Meaning of entity)
67.This section inserts a definition of entity by importing in the definition provided at section
184-1 of the A New Tax System (Goods and Services Tax) Act 1999. That definition is
intended to encompass all forms of commercial and not-for-profit structuring in Australia.
68.As various sections within Part VAA extend protections to entities, subsection (2) provides
that an entity is an entity regardless of whether it is:
▪ for-profit or not-for-profit (a matter that is determined by whether the
entity may make distributions to its members);
▪ the entity is a religious body or organisation (as defined by section 5(1));
▪ the entity operates to make a profit (many not-for-profit entities that are
bound by their constitution not to make distributions to members
undertake commercial operations for the purpose of giving rise to a
surplus to apply to their charitable or other purposes (see for example
the circumstances outlined in Commissioner of Taxation v Word
Investments16).
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The protections afforded in Part VAA are intended to apply to all such bodies.
69.The protections granted under Article 18 of the ICCPR extend beyond religious institutions
and their officials – they extend to individuals and corporations. The High Court of
Australia recognised in Commissioner of Taxation v Word Investments, 17 that extensive
engagement in commercial activities and recognition as a religious body are not mutually
exclusive categories. The recognition of the religious freedom rights of for-profit entities
has also been recently acknowledged by the United States Supreme Court in Burwell,
Secretary of Health and Human Services et al v Hobby Lobby Stores Inc et al (Hobby
Lobby)18 where the Court, referring to both non-profit and for-profit corporations, held that
‘[f]urthering their religious freedom also “furthers individual religious freedom”’. 19 The
consistency of the Part VAA provisions with international law is further set out in the
Statement of Compatibility with Human Rights that accompanies this Bill.
Item 7—Subsection 5AB (Meaning of relevant marriage belief)
70.Section 5AB outlines the concept of relevant marriage belief, to which various protections
attach in Part VAA. Subsection 5AB(1) provides that a belief is a relevant marriage belief
for a person if the person holds:
c. a genuine religious or conscientious belief that marriage means the union of a man
and a woman to the exclusion of all others, voluntarily entered into for life (this is
the definition of marriage provided in the Marriage Act prior to the amendments
effected by this Bill); or
d. any one or combination of genuine religious or conscientious beliefs that are
constitutive of, supportive of, or a corollary of the foregoing belief. A nonexhaustive example list of the kinds of beliefs that may fall within the subparagraph
is provided.
A person or entity that holds a relevant marriage belief receives certain protections under
Part VAA. A belief under subparagraph (a) is protected independently from any of the
beliefs that may fall within subparagraph (b) within Part VAA. The beliefs that may fall
within the scope of subparagraph (b) are protected independently from the belief under
subparagraph (a) that are protected under Part VAA. These beliefs are independently
protected in Part VAA, and their protection is not dependent on their mutual application in
a set of circumstances. Where both a belief under subparagraph (a) and any one or all of
the beliefs under subparagraph (b) mutually apply to a certain set of circumstances, they
will all be protected.
71.Subsection (2) provides that an entity may hold a relevant marriage belief (inclusive of
either or both a genuine religious or conscientious belief that marriage means the union of
a man and a woman to the exclusion of all others, voluntarily entered into for life and any
one or more of the beliefs covered by subsection 5AB(1)(b)).
Item 7—Subsection 5AC (Meaning of relevant belief)
72.Section 5AC outlines the concept of relevant belief. A person holds a relevant belief if the
person holds:
e. a relevant marriage belief (defined at section 5AB); or
f. a genuine religious or conscientious belief that:
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▪ a same-sex relationship (or same-sex relationships in general) are not
consistent with the doctrines, tenets, beliefs or teachings of the religion
or the conscience of the person or
▪ the normative state of gender is binary and can, in the overwhelming
majority of cases, be identified at birth; or
▪ any one or combination of genuine religious or conscientious beliefs that
are constitutive of, supportive of, or a corollary of the foregoing beliefs.
73.The term ‘same-sex relationship’ is to be read to include a relationship of two people
regardless of their sex or gender, sexual orientation, gender identity or intersex status where
the union is not that of a man and a woman.
74.A belief about the nature of gender is included in relevant belief. This is because, for
example, a same sex relationship in which one of the members had altered their gender
would, by reference to their legal status alone, no longer be a same-sex relationship but
would be a relationship between persons of the opposite sex. To limit the protections of a
person who holds a genuine or conscientious belief about same-sex relationships to only
those same-sex relationships in which one of the members had not altered their gender
identity would undermine the scope of the protections contained in the Bill.
75.Subsection 5AC(2) provides that an entity may hold a relevant belief. A person or entity
who holds a relevant belief receives certain protections under Part VAA, as outlined below.
76.Again, the beliefs defined at section 5AC are independently protected in Part VAA, and
their protection is not dependent on their mutual application in a set of circumstances.
Where a belief under subsection (1)(a) (or any one or all of beliefs that fall within a relevant
marriage belief) and any one or all of the beliefs under subsection (1)(b) mutually apply to
a certain set of circumstances, they will all be protected.
Item 7 - Subsection 5AD (Determining when a belief is held)
77.Section 5AD sets out interpretive principles that apply to the holding of certain beliefs by a
person or an entity under the Marriage Act.
78.Subsection 5AD(1) provides that a person or entity holds a genuine belief or a genuine
religious or conscientious belief or genuinely believes a matter if the holding of the belief
is not fictitious, capricious or an artifice. This test adopts the wording employed by Lord
Nicholls in R (on the application of Williamson) v Secretary of State for Education and
Employment.20 As the Canadian Supreme Court has recognized, an individual's right to
religious freedom does not necessitate an inquiry into whether their ‘beliefs are objectively
recognized as valid by other members of the same religion, nor is such an inquiry
appropriate for courts to make’. 21 The ruling in Christian Youth Camps Ltd v Cobaw
Community Health Services Ltd22 (Cobaw), to the extent that the Court had regard to, what
was considered by the Court to be, a range of views amongst congregations associated with
the appellant, is an example of reasoning that is to be distinguished from this test. For this
reason, section 5AD(1) requires that, wherever the Marriage Act makes reference to a
genuine belief or a genuine religious or conscientious belief or whether a person or entity
genuinely believes a matter, regard is instead to be had to the belief of the actual ‘person’
or ‘entity’, and whether that belief is genuinely held by that person or entity.
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79.Subsection (2) clarifies the means by which an entity (including a religious body) may be
said to hold a relevant belief or a relevant marriage belief (or any component thereof). In
Cobaw an entity’s doctrines were held to be limited to the matters expressly addressed
solely in its core governance document. This reading, it is considered, fails to appreciate
the many and varied means by which religious belief may be adopted or held. The question
concerns when the law will recognise the holding of belief. The effect of the reading in
Cobaw is to impose very strict limitations on the expression of religious freedom by
religious bodies. Subsection (2) clarifies that this strict reading is not to be applied. It
provides a means for the law’s recognition of when religious bodies have adopted a belief
that gives due recognition to the broad plurality of religious expressions within Australia,
and the many and varied unique means by which they may adopt or define their beliefs.
80.As the Bill allows all couples to marry and to have their marriages recognised regardless of
their sex, gender, gender identity or intersex status, subsection (3) clarifies that for the
purposes of the Act whether or not another person is a man or a woman is to be determined
by the authorised celebrant, chaplain or authorised officer who is the holder of the relevant
marriage belief, subject to the requirement that their belief must be genuine (not fictitious,
capricious or an artifice) and reasonably held. As recognised by the Senate Select
Committee in its consideration of the Exposure Draft of the Marriage Amendment (SameSex Marriage) Bill:
definitions of 'sex' vary between the Commonwealth, states and territories, and legal
definitions can differ from religious or doctrinal definitions. This means that the current
drafting which limits religious exemptions to "same-sex couples" would not apply to
all marriages that some religious doctrines would regard as same-sex regardless of the
fact that a person has changed legal sex or because they have biological attributes in
variance to their legal sex.23

Subsection 5AD(3) addresses this concern and is required to give consistency and effect to
the religious and conscientious protections contained in the Bill.
Item 8 - Subsection 5B (Act binds Crown)
81.Section 5B provides that the Marriage Act binds the Crown in each of its capacities. The
Act thus binds the Commonwealth, each of the States, the Australian Capital Territory, the
Northern Territory, Norfolk Island and the other territories of the Commonwealth.
Item 9 - Section 6 (heading)
82.This item repeals the current heading of section 6 of the Marriage Act and replaces it with
‘Interaction of Act with State and Territory laws’.
Item 10 - Section 6
83.This item clarifies that Part VAA excludes the operation of State and Territory laws. The
Bill otherwise preserves the current interaction of the Marriage Act with State and Territory
law.
Item 11 – At the end of section 6
84.The Senate Select Committee acknowledged that ‘the intersection of federal, state and
territory law is a complex matter that should be considered further if a parliament
introduces a marriage bill.’ 24 Currently State and Territory law gives varying and
incomplete protection to the internationally recognised rights of freedom of expression,
association, thought, conscience or religion and the rights of the child. Under Article 50 of
23
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the International Covenant on Civil and Political Rights, the Commonwealth is
accountable for a failure on the part of the States or Territories to acquit the obligations
under the Covenant.
85.For the avoidance of doubt section 6(2) then provides that Part VAA excludes and limits
the operation of State and Territory laws to the extent of any inconsistency. This provision
is intended to effect consistency in Australia’s acquittal of its obligations under the
International Covenant on Civil and Political Rights and the relevant international
instruments which the Bill gives effect to, as outlined at section 2A. It draws upon existing
judicial authorities to clarify the intention of the provision, including authorities in which
the courts have recognised that the Commonwealth has obligations under international law
to ensure that the applicable rights are recognised equally and without discrimination in all
the States and Territories of the Commonwealth. To that end, subsection (2) adopts the
wording of the Full High Court in Viskauskas v Nilan25 and also of Dixon J in Ex parte
McLean.26 The provision also is supported by Dao v Australian Postal Commission27 and
AMP v Goulden.28 Subsection (4) provides the circumstances in which a person may not be
prosecuted under the law of a State or Territory.
86.The intergovernmental immunity doctrine set out by the High Court in Melbourne
Corporation v Commonwealth29 does not invalidate section 6(2). This is because in the
Industrial Relations Act Case30 the High Court affirmed the ability of the Commonwealth
to make laws that lay down generally applicable minimum wage laws and general terms
and conditions of employment, so, by analogy, it is possible for the Commonwealth to
stipulate that the States cannot when they disperse funding discriminate on the grounds
listed in section 6(2).
Item 13—Paragraph 23B(2)(b)
87.This item amends paragraph 23B(2)(b) of the Marriage Act by removing the words ‘a
brother and a sister’ and replacing them with the words ‘2 siblings’ to clarify that existing
restrictions on prohibited relationships apply regardless of sex or gender.
Item 14— Sections 39DA – 39DE Subdivision D – Traditional marriage celebrants
88.New section 39DA specifies that only persons who:
g. are registered as a person who may solemnise marriages under Subdivision B of
Division 1 of Part IV (being State and Territory officers who under the law of a
State or Territory have the function of registering marriages solemnised in the State
or Territory and who are authorised to solemnise marriages); or
h. have completed the necessary steps to register as a marriage celebrant can be
identified as a traditional marriage celebrant on the register of marriage celebrants.
89.Identification as a traditional marriage celebrant is available to:
i. State and Territory officers who are registered as a person who may solemnise
marriages under Subdivision B of Division 1 of Part IV and who hold a genuine
religious or conscientious belief that marriage is the union of a man and a woman
to the exclusion of all others, voluntarily entered into for life,
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j. ministers of religion (as defined in subsection 5(1)) from non-recognised
denominations (these ministers are only able to register as a marriage celebrant
under Subdivision C),
k. ministers of religion (as defined in subsection 5(1)) from recognised denominations
(who are usually registered under Subdivision A, but may wish to register as a
marriage celebrant under Subdivision C in order to perform marriages outside the
specific rituals and observances of their religion), and
l. other marriage celebrants who hold a genuine religious or conscientious belief that
marriage is the union of a man and a woman to the exclusion of all others,
voluntarily entered into for life.
90.The inclusion of persons who hold a religious belief that marriage is the union of a man and
a woman to the exclusion of all others, voluntarily entered into for life alongside ministers
of religion is consistent with the recommendations of the Senate Select Committee.31
91.The inclusion of persons who hold such a belief alongside ministers of religion is also
consistent with international law. This inclusion recognises their rights to freedom of
thought, conscience or religion under Article 18 of the International Covenant on Civil
and Political Rights done at New York on 16 December 1966 ([1980] ATS 23). In
particular the United Nations Human Rights Committee has recognised in General
Comment No. 22 on Article 18 that
The right to freedom of thought, conscience and religion (which includes the
freedom to hold beliefs) in article 18 (1) is far-reaching and profound; it
encompasses freedom of thoughts on all matters, personal conviction and the
commitment to religion or belief, whether manifested individually or in
community with others.32

92.The inclusion of persons who hold a conscientious relevant marriage belief is also consistent
with international law. Article 18 protects individual conscience separate from religious
conviction. General Comment No. 22 provides:
The Committee draws the attention of States parties to the fact that the freedom
of thought and the freedom of conscience are protected equally with the
freedom of religion and belief.33

As noted by the Senate Select Committee:
General Comment 22 makes the specific point that equal protection is afforded
to conscience, and as such any attempt to differentiate on the rights of an
individual based on conscience vs religion may be contested.34

It is also to be noted that the inclusion of conscientious objectors at section 47A of the
Exposure Draft of the Marriage Amendment (Same-Sex Marriage) Bill was supported by
the Australian Federation of Civil Celebrants in evidence before the Senate Select
Committee.35
31
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Furthermore, regard is had to the Defence Legislation Amendment Act 1992:
i. which was a response to a recommendation of the Senate Select
Committee on Constitutional and Legal Affairs that conscientious
objectors be lawfully permitted to object to ‘participation in a particular
military conflict where to be compelled by law to do so would violate
the individual's sense of personal integrity';36
ii. which expanded the grounds for objection to military service to include
not only religious but also conscientious objection; and
iii. thus provides an example of Commonwealth law that affords
comparable protection to conscientious and religious belief.
93.The protections to religious and conscientious belief contained in the Bill are also consistent
with the United Nations Economic and Social Council’s Siracusa Principles on the
Limitation and Derogation Provisions in the International Covenant on Civil and Political
Rights (Siracusa Principles) which, in setting out when a limitation of a right may be
considered 'necessary' under Article 18(3), require that 'in applying a limitation, a state shall
use no more restrictive means than are required'.37 The consistency of these provisions with
international law is further set out in the Statement of Compatibility with Human Rights
that accompanies this Bill. This Explanatory Memorandum is to be read to include the
statements made in the Statement of Compatibility.
94.Existing marriage celebrants who hold a relevant marriage belief may apply to be registered
as traditional marriage celebrants.
95.New section 39DB specifies notice requirements for identification as a traditional marriage
celebrant to ensure the Registrar has access to relevant information needed to
administratively process requests.
96.New section 39DC requires the Registrar to identify a person as a traditional marriage
celebrant on the register of marriage celebrants if they are entitled to be registered and
notice has been provided to the Registrar.
97.The Bill provides a clear and easy to administer solution for traditional marriage celebrants
to access protections for their religious or conscientious beliefs. All State and Territory
officers under Subdivision B and ‘civil’ marriage celebrants under Subdivision C will be
able to access protections for their religious or conscientious beliefs by registering under
the new Subdivision D as a traditional marriage celebrant.
98.New section 39DD describes the process of identifying a person as a traditional marriage
celebrant, which includes annotations and notice requirements.
99.New section 39DE provides a process by which a person may give notice that they no longer
wish to be identified as a traditional marriage celebrant on the register of marriage
celebrants.
36
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100.The new heading for Subdivision E makes clear that sections 39F to 39M apply to all
marriage celebrants, unless otherwise stated.
Item 15 & 67— Updating traditional marriage celebrant references and administrative
procedures
101.Item 15 provides that a certificate signed by the Registrar that a person is, or is not,
identified as a traditional marriage celebrant on the register is prima facie evidence of that
fact. Item 67 makes a consequential amendment.
Item 16 - Section 43
102.This Item clarifies that section 43 is subject to Part VAA.
Items 17 to 20—Wording of the monitum
103.Subsection 45(2) of the Marriage Act currently specifies the wording of the ‘monitum’ the vows that must be used in all marriages solemnised in Australia, other than marriages
that are solemnised in the presence of a minister of religion. The vows required to be used
for a marriage solemnised by a minister of religion are determined by the minister’s religion
(see subsection 45(1) of the Marriage Act).
104.Subsection 45(2) currently provides the following:
Where a marriage is solemnised by or in the presence of an authorised celebrant, not
being a minister of religion, it is sufficient if each of the parties says to the other, in the
presence of the authorised celebrant and the witnesses, the words:
I call upon the persons here present to witness that I, A.B. (or C.D.), take thee,
C.D. (or A.B.), to be my lawful wedded wife (or husband).

105.Items 17 and 18 insert subheadings that are consequential upon the introduction of a new
monitum at section 45(2A).
106.Item 19 amends section 45(2) by omitting ‘not being a minister of religion’ and inserting
‘traditional marriage celebrant (other than a minister of religion)’. The existing phraseology
will then continue to be used by marriages that are solemnised by a traditional marriage
celebrant in their capacity as a traditional marriage celebrant.
107.As noted above, ministers of religion (as defined in subsection 5(1)) from recognised
denominations who are usually registered under Subdivision A, may wish to register as a
traditional marriage celebrant under Subdivision D in order to perform marriages outside
the specific rituals and observances of their religion. These authorised celebrants would be
required, when solemnising a religious marriage in their capacity as a minister of a
recognised denomination, to solemnise the marriage in accordance with 'any form or
ceremony recognised as sufficient' for the purposes of their religious body or religious
organisation. When solemnising a marriage as a traditional marriage celebrant outside the
specific rituals and observances of their religion, the vows provided by subsection 45(2) of
the Marriage Act would then be used. The same applies to any minister of religion that is
not from a recognised denomination who chooses to solemnise a marriage in their capacity
as a traditional marriage celebrant – the persons must use the wording provided in section
45(2). Where they solemnise a marriage in accordance with any form and ceremony
recognised as sufficient by their religious body, they are authorised to do so under section
45(1).
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108.Item 20 inserts a new subsection 45(2A) which includes a new monitum that is to be used
by all remaining celebrants. Item 20 amends the monitum by adding the gender neutral
term ‘spouse’ to existing terms ‘husband or wife’. These amendments ensure that people
who are legally recognised other than male or female can use the gender neutral term
‘spouse’ to be accurately described in their wedding vows.
109.These items therefore enable marrying couples to word their marriage vows in a manner
that best reflects their relationship.
110.Item 21 inserts a subheading that is consequential upon the introduction of a new monitum
at section 46(1A). Item 22 amends existing section 46(1) to insert the words ‘but being a
traditional marriage celebrant’ after ‘denomination’. This has the effect that the existing
vows under the Marriage Act will continue to be used in marriages solemnised by
traditional marriage celebrants, inclusive of:
m. State and Territory Officers who hold a genuine religious or conscientious belief
that marriage is the union of a man and a woman;
n. Marriage celebrants who hold a genuine religious or conscientious belief that
marriage is the union of a man and a woman;
o. Ministers of religion who are not from recognised denominations; and
p. Ministers of religion (as defined in subsection 5(1)) from recognised denominations
who are usually registered under Subdivision A, but wish to register as a traditional
marriage celebrant under Subdivision D in order to perform marriages outside the
specific rituals and observances of their religion (and who are solemnising a
marriage in their capacity as a traditional marriage celebrant as opposed to their
capacity as a minister of a recognised denomination).
111.Item 23 inserts an additional monitum at section 46(1A) that reflects the inclusion of 2
people within the updated definition of marriage in this Bill. These amendments ensure that
people who are legally recognised other than male or female can use the gender neutral
term ‘spouse’ to be accurately described in their wedding vows. Item 24 is a consequential
amendment that provides reference to 46(1A) at subsection 46(2).
Item 25—Section 47
112.This item makes clear when ministers of religion may refuse to solemnise a marriage.
113.‘Minister of religion’ is defined in subsection 5(1) of the Marriage Act. The definition
includes both ministers of a denomination recognised under section 26 and ministers from
non-recognised religious bodies or organisations. The Bill does not alter that definition.
114.Subsections 47(1) and (2) reiterate the position under the existing section 47 of the
Marriage Act.
115.Subsection 47(1) will provide that a minister of religion may refuse to solemnise a
marriage despite anything in Part IV of the Marriage Act.
116.Subsection 47(2) continues to allow a minister of religion to refuse to solemnise a marriage
if notice requirements are not met and to impose additional requirements to solemnise a
marriage. This enables religions to maintain their own rituals and observances in relation
to marriage (e.g. educational classes on the religious importance of marriage or premarriage counselling for a prescribed period), provided these do not contravene Australian
law.
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Refusing to solemnise a marriage on the basis of religious beliefs etc.
117.Subsection 47(3) is a new subsection which will allow ministers of religion to continue to
refuse to solemnise a marriage to maintain the protection of freedom of conscience or
religion under the Marriage Act:
•
•
•

subparagraph 47(3)(a) ensures that conduct that is consistent with religious
doctrine, tenets or beliefs is protected,
subparagraph 47(3)(b) ensures conduct that is because of the susceptibilities of
a religious community is protected, and
subparagraph 47(3)(c) ensures the minister’s genuine religious or conscientious
beliefs are protected (e.g. where the doctrines, tenets or beliefs of the minister’s
religion are ambiguous or allow for a variety of different practices regarding
marriages).

118.In addition, subparagraph 47(3)(a) adopts a test that requires that the conduct is consistent
with religious doctrine, tenets or belief. This is distinct from tests that require conduct to
conform with religious doctrine. In Cobaw the interpretation applied to the phrase
‘conforms with the doctrines of the religion’ by the Victorian Court of Appeal was that ‘the
doctrine requires, obliges or dictates that the person act in a particular way when confronted
by the circumstances which resulted in their acting in the way they did’38 and ‘as requiring
it to be shown that conformity with the relevant doctrine(s) of the religion gave the person
no alternative but to act (or refrain from acting) in the particular way.’39 This strict reading
is not to be applied under the Act. Instead, the term ‘consistent’ is adopted, noting the
Macquarie Dictionary definition of that term is ‘agreeing or accordant; compatible’.
119.In addition, subparagraph 47(3)(b) adopts a test that requires that the conduct be entered
into because of religious susceptibilities. This is distinct from tests that require that the
conduct be necessary to avoid injury to religious susceptibilities. Applying such a test in
Cobaw, the Victorian Court of Appeal held that that test required demonstration of various
matters, including that the harm be ‘unavoidable’. The strict reading applied in Cobaw is
not intended to be applied.
120.Subparagraph 47(3)(c) provides an additional circumstance where a minister of religion
can refuse to solemnise a marriage. If an individual minister’s genuine religious or
conscientious beliefs do not allow them to solemnise a marriage, that minister’s refusal to
solemnise the marriage will not contravene anti-discrimination laws. By way of example,
this may include circumstances where the doctrines, tenets or beliefs of the minister’s
religion are ambiguous or allow for ministers to exercise their own discretion in deciding
whether to perform certain marriages.
121.The minister of religion will also remain able to solemnise a marriage according to any
form and ceremony recognised by the minister’s religious body or organisation, provided
the marriage is otherwise in accordance with the Marriage Act.
Grounds for refusal not limited by this section
122.The Marriage Act does not require a minister of religion to solemnise any marriage. New
subsection 47(4) ensures that section 47 does not limit the grounds on which a minister of
religion may otherwise refuse to solemnise a marriage (e.g. a double-booking). Ministers
of religion will still be required to comply with other laws outside of Part IV of the
38
39
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Marriage Act 1961, including anti-discrimination laws (e.g. Racial Discrimination Act
1975). Part 3 of the Bill effects amendments to the Sex Discrimination Act 1984 to ensure
that Act is consistent with the exemptions introduced into the Marriage Act 1961 by this
Bill. These provisions, and the provisions of new section 47, are designed to ensure that a
minister of religion whose religious belief is that marriage is only a relationship between a
man and a woman, may decline to solemnise a same-sex marriage without penalty. These
provisions will also over-ride any State or Territory law on discrimination relating to sexual
orientation which might have been argued to operate to the contrary.
Item 26—Before section 48
Section 47A—Traditional marriage celebrants may refuse to solemnise marriages
123.New section 47A will allow traditional marriage celebrants that hold a genuine religious
or conscientious belief that marriage is the union of a man and a woman to the exclusion
of all others, voluntarily entered into for life and who are not acting in a capacity as a
minister of religion to refuse to solemnise marriages. Persons who are solemnising a
marriage in their capacity as a minister of religion will rely upon section 47. A traditional
marriage celebrant’s decision may be based on their own religious or conscientious beliefs.
A traditional marriage celebrant who relies upon their religious beliefs may also take into
account their religion’s doctrines or tenets in determining their religious beliefs.
124.Identification as a traditional marriage celebrant is available to ministers of religion (as
defined in subsection 5(1)):
q. from non-recognised denominations (these ministers are only able to register as a
marriage celebrant under Subdivision C),
r. ministers of religion from recognised denominations (who are usually registered
under Subdivision A, but may wish to register as a marriage celebrant under
Subdivision C in order to perform marriages outside the specific rituals and
observances of their religion).
Where a traditional marriage celebrant is acting in their capacity as a minister of religion,
they will rely upon section 47. Where they are not acting in that capacity, they will rely
upon section 47A.
125.A State or Territory officer authorised to solemnise marriages under Subdivision B of Part
IV of the Marriage Act 1961 may register as a traditional marriage celebrant, and would
thus be protected under section 47A. The Senate Select Committee made reference to ‘the
concept of a “single entry point” system as formulated by the Canadian Court of Appeal
for Saskatchewan in the 2011 case of Marriage Commissioners Appointed Under the
Marriage Act (Re Marriage Commissioners). Under such a system, a couple seeking the
services of a marriage commissioner (the equivalent of a civil celebrant) would deal direct
with a central office’. 40 Such a model may provide an acceptable regime for States or
Territory officers authorised to solemnise marriage and who are traditional marriage
celebrants.
Grounds for refusal not limited by this section
126.The Marriage Act does not require a traditional marriage celebrant to solemnise any
marriage. New subsection 47A(2) ensures that section 47A does not limit the grounds on
which a traditional marriage celebrant, may otherwise refuse to solemnise a marriage (e.g.
a concern that the parties do not understand the religious significance of the marriage).
Traditional marriage celebrants will still be required to comply with other laws, including
40
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anti-discrimination laws (e.g. Racial Discrimination Act). Part 3 of the Bill effects
amendments to the Sex Discrimination Act 1984 to ensure that Act is consistent with the
exemptions introduced into the Marriage Act 1961 by this Bill. These provisions, and the
provisions of new section 47A, are designed to ensure that traditional marriage celebrants
whose genuine religious or conscientious belief is that marriage is only a relationship
between a man and a woman, may decline to solemnise a same-sex marriage without
penalty. These provisions will also over-ride any State or Territory law on discrimination
relating to sexual orientation which might have been argued to operate to the contrary.
127.‘Civil’ marriage celebrants (who are not traditional marriage celebrants) may not refuse to
solemnise marriages on religious or conscientious grounds.
Item 28 – Marriage officers
128.New section 71A allows an officer (as defined by the Defence Act 1903) authorised in
writing by the Chief of the Defence Force to solemnise marriages under Division 3 of Part
V of the Marriage Act. This is consistent with the recommendations of the Senate Select
Committee.41 The inclusion of officers will ensure that Defence Force members, including
those on deployment overseas, will have a non-religious option to have their marriage
solemnised by a marriage officer, including where a chaplain declines to solemnise their
marriage.
129.An officer shares the same meaning as provided in the Defence Act 1903, which is defined
as either a chaplain in the Defence Force or a person appointed as an officer of the Navy,
Army or Air Force and who holds a rank specified in items 1 to 12 of the table in subclause
1(1) of Schedule 1:
Item Navy
1
Admiral of the Fleet

Army
Field Marshal

2
3
4
5
6
7
8
9
10
11
12

General
Lieutenant General
Major General
Brigadier
Colonel
Lieutenant Colonel
Major
Captain
Lieutenant
Second Lieutenant
Staff Cadet or Officer
Cadet

Admiral
Vice Admiral
Rear Admiral
Commodore
Captain
Commander
Lieutenant Commander
Lieutenant
Sub Lieutenant
Acting Sub Lieutenant
Midshipman

Air Force
Marshal of the Royal
Australian Air Force
Air Chief Marshal
Air Marshal
Air Vice Marshal
Air Commodore
Group Captain
Wing Commander
Squadron Leader
Flight Lieutenant
Flying Officer
Pilot Officer
Officer Cadet

Item 31 — Subsection 72(2)
130.Under Part V of the Marriage Act (as amended by this Bill), Defence Force chaplains or
officers authorised by the Chief of the Defence Force are authorised to solemnise marriages
outside of Australia, where at least one party to the marriage is a member of the Australian
Defence Force.

41
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131.Subsection 72(2) of the Marriage Act sets out the vows that must be used in all marriages
solemnised by Defence Force chaplains and officers, unless they consider it unnecessary
for the parties to do so having regard to the form and ceremony of the marriage.
132.Subsection 72(2) currently provides the following:
I call upon the persons here present to witness that I, A.B. (or C.D.), take thee, C.D. (or
A.B.), to be my lawful wedded wife (or husband).

133.Item 31 amends the monitum by adding the gender neutral term ‘spouse’ to existing terms
‘husband or wife’.
134.This amendment ensures that people who are legally recognised other than male or female
can use the gender neutral term ‘spouse’ to be accurately described in their wedding vows.
Items 51 & 54 – Amendments to section 81
135.Item 51 amends the heading of section 81 and introduces a new subheading for new section
81(1).
136.Item 54 inserts new provisions at the end of section 81 to clarify the situations in which a
chaplain or an officer, may refuse to solemnise a marriage.
Refusing to solemnise a marriage on the basis of religious or conscientious beliefs etc.
137.A chaplain is a minister of religion (as defined under subsection 5(1) of the Marriage
Act). To avoid confusion, the new subsection 81(2) replicates subsection 47(3) of the
Marriage Act to ensure chaplains can refuse to solemnise a marriage on the basis of
their genuine religious or conscientious beliefs. This provision maintains the protection
of freedom of religion and conscience under the Marriage Act and provides the same
protections for Defence Force chaplains solemnising marriages of Defence Force
members as it does for ministers of religion more generally in Australia.
138.This provision provides important three tiered protections for freedom of religion by
allowing a Defence Force chaplain to refuse to solemnise a marriage:
s. subparagraph 81(2)(a) ensures that conduct that is consistent with religious
doctrine, tenets or beliefs is protected,
t. subparagraph 81(2)(b) ensures conduct that is because of the susceptibilities of a
religious community is protected, and
u. subparagraph 81(2)(c) ensures the chaplain’s genuine religious or conscientious
beliefs are protected (e.g. where the doctrines, tenets or beliefs of the minister’s
religion are ambiguous or allow for a variety of different practices regarding
marriage).
139.Paragraphs 118 ff. above further elaborate upon the intention of these provisions.
140.Subparagraph 81(2)(c) provides for an additional circumstance where a chaplain can refuse
to solemnise a marriage. If an individual chaplain’s genuine religious or conscientious
beliefs do not allow them to solemnise a marriage, that chaplain’s refusal to solemnise the
marriage will not contravene anti-discrimination laws.
141.New section 81(3) will allow officers authorised by the Chief of the Defence Force that
hold a genuine religious or conscientious belief that marriage is the union of a man and a
woman to the exclusion of all others, voluntarily entered into for life to refuse to solemnise
marriages under Part V. An authorised officer’s decision may be based on their own
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religious or conscientious beliefs. An authorised officer who relies upon their religious
beliefs may also take into account their religion’s doctrines or tenets in determining their
religious beliefs.
Grounds for refusal not limited by this section
142.The Marriage Act does not require chaplain or an authorised officer to solemnise any
marriage under Part V. New subsection 81(4) ensures that section 81 does not limit the
grounds on which an authorised celebrant may otherwise refuse to solemnise a marriage.
143.Authorised celebrants will still be required to comply with other laws, including antidiscrimination laws (e.g. Racial Discrimination Act). Part 3 of the Bill effects amendments
to the Sex Discrimination Act 1984 to ensure that Act is consistent with the exemptions
introduced into the Marriage Act 1961 by this Bill. Authorised celebrants already have
broader discretion to refuse to solemnise a marriage (e.g. lack of time to solemnise a
marriage because of other authorised celebrant’s duties). Subsection 81(1) of the Marriage
Act will continue to allow an authorised celebrant to refuse to solemnise a marriage where
the authorised celebrant is of the opinion that it would be inconsistent with international
law or the comity of nations.
Items 57-58—Section 88EA
144.Section 88EA was inserted into the Marriage Act by the Marriage Amendment Act 2004
to prevent foreign same-sex marriages solemnised overseas from being recognised in
Australia.
145.The removal of this provision from the Marriage Act will allow same-sex marriages
solemnised overseas to be recognised in Australia, in accordance with section 88D of the
Marriage Act. Recognition of foreign same-sex marriages will be subject to the same
restrictions currently in place in Part VA of the Marriage Act for the recognition of other
foreign marriages (e.g. restrictions on bigamy, underage marriage, prohibited relationships
and if there was no consent). This provision will address the circumstances that were
recently considered by the United Nations Human Rights Committee in G v Australia.42
The amendment will allow persons who have entered into a same sex marriage overseas
but who have subsequently separated to be divorced under Australian law, subject to the
provisions of the Family Law Act 1975.
Part VAA – Protection of freedoms for persons holding relevant beliefs
Item 64 – Part VAA – Freedom of thought, conscience, religion, expression and association in
relation to holding certain beliefs
146.Part VAA introduces protections for freedoms of persons, including individuals and
entities, religious bodies and religious educational bodies who hold a relevant belief. The
freedoms are based upon protections in international law. The consistency of these
provisions with international law is further set out in the Statement of Compatibility with
Human Rights that accompanies this Bill. As set out therein, and as recognised by the
Senate Select Committee, the comprehensive protections granted to freedom of expression,
association, thought, conscience or religion extend beyond religious institutions and their
officials – they extend to individuals and corporations. This Explanatory Memorandum is
to be read to include the statements made in the Statement of Compatibility.

42
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147.Australian and international experience has shown that individuals and entities have
suffered discrimination and intimidation for expressing and acting upon genuine beliefs
about marriage or sexuality, including for refusing to make supplies (including facilities,
goods and/or services) or confer privileges or benefits in relation to a same-sex marriage.
While Part VAA does not rely upon the following rulings as a form precedent to guide its
interpretation, the following matters provide examples of the conduct it seeks variously to
address:
a. In the United Kingdom, the Charities Commission for England and Wales removed
the charitable status of 19 Catholic adoption and foster agencies because they
preferred not to adopt or foster to same-sex couples. This caused many of these
agencies to close down or transfer their operations as they were no longer exempt
for the purposes of tax.43
b. In New Zealand, Family First was deregistered by the Charities Board because of
its commitment to traditional marriage which no longer could be regarded as a
public benefit.44
c. In Johns v Derby County Council 2011¸ the English High Court supported a local
council decision that a Christian couple with traditional views on sexual ethics, who
had successfully fostered many children, would not make suitable foster carers
because they would not be open to promoting or accepting a homosexual lifestyle.
d. In New Jersey the government declared that a Methodist organisation would no
longer receive a real estate tax exemption when it declined to allow a same sex
couple to have a commitment ceremony in a pavilion that was used for Church
services, youth ministry programs and weddings.45
e. In Tasmania, a booklet outlining the Catholic position on same-sex marriage
distributed by a Catholic Archbishop was held by the Antidiscrimination
Commissioner to be a possible violation of anti-vilification legislation.46 The matter
proceeded to a conciliation session but was eventually abandoned after many
months by the complainant.
f. In Kentucky, a law clerk was imprisoned when she refused to issue marriage
licences to same-sex couples.47
43

Catholic Care (Diocese of Leeds) v The Charity Commission for England and Wales 2009 UKFTT 376 (GRC)
(01 June 2009) available at http://www.charity.tribunals.gov.uk/decisions.htm. An English judge later reversed
and remanded this decision. See The Yorkshire Post, 'Catholic Adoption Society Wins Ruling on Gay Parents',
The Yorkshire Post (Online), 17 March 2010 <http://www.yorkshirepost.co.uk/news/main-topics/localstories/catholic-adoption-society-wins-ruling-on-gay-parents-1-2567726>.
44
New Zealand Charities Registration Board, Deregistration Decision: Family First New Zealand (21 August
2017) 57.
45
Jill P Capuzzo, 'Group Loses Tax Break Over Gay Union Issue', The New York Times (online), 18 September
2007 <http://www.nytimes.com/2007/09/18/nyregion/18grove.html>.
46
Dennis Shanahan, 'Catholic bishops called to answer in anti-discrimination test case', The Australian (online),
13 November 2015 <http://www.theaustralian.com.au/nationalaffairs/state-politics/catholic-bishops-called-toanswer-in-antidiscrimination-testcase/newsstory/b98439693f2f4aal7aca9b46c7bda776?nk=7bd2d275fddd376333435b60d3ac81 Ic1474942859>.
30 Andrew Drummond, 'Transgender rights activist Martine Delaney drops complaint over Catholic Church's
marriage
booklet',
The
Mercury
(online),
5
May
2016
<http://www.themercury.com.au/news/tasmania/transgender-rights-activist-martinedelaney-drops-complaintover-catholic-churchs-marriagebooklet/newsstory/d8d9079bf932526b27e5f094e57dbe84?nk=7bd2d275fddd376333435b60d3ac81
c1474933967>.
47
Alan Blinder and Richard Perez-Pefia, 'Kim Davis, Released From Kentucky Jail, Won't
Say if She Will Keep Defying Court', The New York Times (online), 8 September 2015
<http://www.nytimes.com/2015/09/09/us/kim-davis-same-sex-marriage.html>.

31

g. In 2011 Adrian Smith from Manchester in England placed on his Facebook page a
comment that he did not think that churches should be compelled to marry samesex couples, although he did not object to same-sex marriage. This was before
England allowed same-sex marriage. He was accused by his employer, a housing
association, of “gross misconduct” and threatened with dismissal. Because of his
long service, he was only demoted; but he lost 40% of his salary.48
h. In Australia, calls were made for Dr Stephen Chavura to be dismissed by Macquarie
University unless he resigned from another organisation that was perceived to be
opposed to same-sex marriage.
i. In Australia, Dr Pansy Lai had a petition, which gained 5000 signatures, circulated
calling for her deregistration as a doctor due to her comments about same-sex
marriage and safe schools in a No campaign TV commercial to deregister her as a
doctor.
j. In the United States of America, Chick Fil A was subject to commercial boycotting
because of management’s views and donations supporting tradition marriage. As
part of this local governments and universities refused to allow new Chick Fil A
franchises.
k. In Australia, complaints are current underway against Presbyterian Minister
Campbell Markham and street preacher David Gee for expressing their views on
same-sex marriage.
l. In Washington State, Barronelle Stutzmann was successfully sued in the Benton
County Superior Court for declining a request to provide flowers for a same sex
wedding.49
m. In Vermont, Catholic innkeepers were sued after declining to host a wedding
reception.
n. In Willock v Elane Photography LLC25 50 a photographer who declined to
photograph a same-sex marriage ceremony was found to have discriminated on the
grounds of sexual orientation and had costs awarded against her. In Illinois, the
owners of a bed and breakfast face a lawsuit for refusing to host a civil union
ceremony.
o. In McFarlane v Relate Avon Limited, a relationship counsellor was dismissed from
his employment after expressing concerns about providing counselling services to
same-sex couples.51
p. In the United Kingdom, the Vishnitz Jewish Girls School failed their schoolassessment on one criteria, which was its inadequate promotion of homosexuality
and gender reassignment, as it was deemed that these were necessary to have a full
understanding of fundamental British values and equality principles.
q. In British Columbia, Trinity Western University required their students and staff to
sign a community covenant which included a promise to abstain from sexual
activity, unless it was between a husband and wife. Due to this the British Columbia
College of Teachers voted to refuse accreditation to all teaching graduates because
they might discriminate against LGBTI students. After many years of litigation, the
Supreme Court of Canada upheld the right of Trinity graduates to be accredited.
r. In Canada, Four Provincial (State) Law societies decided to refuse accreditation to
the planned law school and program of Trinity Western University on the grounds
48
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that the community covenant of the university was discriminatory, not on any
grounds relating to the quality of the curriculum or faculty of the law school. The
effect of the decision would be to deny graduates of the law school the right to
practise law in those Provinces. Two of those Provinces reversed the decision and
in the other two ligation about the decisions has been through the Provincial Courts
and is now to be heard by the Supreme Court of Canada.
s. In Northern Ireland, Ashers Bakery company, run by a Christian couple, was found
liable for discrimination because it refused to bake a cake for a political group with
the slogan “Support Gay Marriage”. Ashers led evidence that it had never refused
to supply a person on the grounds of their sexual orientation and did not do so in
this case but refused only because it would not disseminate or be associated with
the message on the cake. The court held that the sexual orientation of the person
who ordered the cake was irrelevant and the refusal to provide a cake with that
message on it amounted to discrimination.
Item 64 - Section 88J Freedom to express etc. relevant belief
148.As noted above, Australian and international experience has shown that individuals have
been subjected to discriminatory treatment and governmental detriments for expressing
traditional beliefs about marriage or sexuality. As acknowledged by the United States
Supreme Court in Obergefell v. Hodges the view that ‘[m]arriage…is by its nature a genderdifferentiated union of man and woman…long has been held—and continues to be held—
in good faith by reasonable and sincere people here and throughout the world.’52
149.Section 88J(1) is a statement of the freedoms of thought, conscience, religion or belief
protected under Articles 18, 19 and 22 of the International Covenant on Civil and Political
Rights, as apply to the holding and expression of a relevant belief. Subsection 88J(2) and
(3) clarify when it is lawful for a person or entity to express a relevant belief, including
with reference to 88KA, further outlined below.
Item 64 - Section 88JA Freedom to hold, express or act on relevant marriage belief
150.Section 88JA(1) is a statement of the freedoms of thought, conscience, religion or belief
protected under Articles 18, 19 and 22 of the International Covenant on Civil and Political
Rights, as apply to the holding and expression of a relevant marriage belief. Section
88JA(1) clarifies that that these rights are not confined to the private sphere but also extend
to business, employment, community and public affairs and that it is not unlawful to hold,
express and act upon a relevant marriage belief. Subsection 88JA(2) and (3) clarify when
it is lawful for a person or entity to express and act upon a relevant belief, including with
reference to 88KA, further outlined below.
Item 64 - Section 88K Protection from unfavourable treatment
151.The Senate Select Committee acknowledged that ‘the evidence supported the need to
enhance current protections for religious freedom’ 53 and referred to an anti-detriment
clause as one of ‘various potential remedies’ to protect religious freedom. 54 Although
regard is to be had solely to the terminology of section 88K in its interpretation,
international experience has shown that other jurisdictions have considered similar antidetriment protections to be necessary.55
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152.In light of the international experience referred to above, section 88K(1) provides that it is
‘unlawful for a public authority or a relevant person or entity within the meaning of
subsection (2) to treat another person or entity unfavourably, or subject or propose to
subject the person or entity to any detriment or disadvantage, obligation or sanction, or
denial of any benefit, whether directly or indirectly’ including in a range of fields,
because the person or entity holds or expresses a relevant belief (other than a relevant
marriage belief), or holds, expresses or acts consistently with a relevant marriage belief.
The protection for acts only applies to those that are consistent with a relevant marriage
belief under subparagraph (1)(l) and that protection is limited to lawful acts. The meaning
of lawful acts is clarified by subsection (5), in conjunction with section 88KA.
153.Subsection 88K(1) makes unlawful certain conduct of a public authority which treats
someone unfavourably, directly or indirectly, because of the specified beliefs. ‘Public
authority’ is defined in section 88KB. Because public authorities may also cause or induce
other persons or entities (such as a contractor or funding recipient or the holder of a licence
or permit) to engage in conduct of treating someone unfavourably because of the specified
beliefs, section 88K also makes unlawful:
a. A relevant person or entity treating someone unfavourably because of the specified
beliefs where the person or entity is caused or induced to do so by a public authority
(sub-section 88K(1)); and
b. A public authority’s causing or inducing a relevant person or entity to treat someone
unfavourably because of the specified beliefs (sub-section 88K(3)).
154. Subsection 88K(2) defines a relevant person or entity in sub-section (1) to mean a
person or entity which engages in the conduct described in subsection (1) because it is
caused or induced to do so by a public authority and gives some inclusive examples of
how that causing or inducing may occur.
155.Sub-section 88K(4) provides that a request or instruction by a public authority or a
condition in a contract or arrangement with a public authority or a condition in direct or
indirect funding by a public authority or a condition in a licence or permission granted by
a public authority which would cause or induce a person or entity is inoperative to the extent
that it would cause or induce a person or entity to engage in conduct described in subsection (1).
156.Section 88K acts in almost all respects only as a shield protecting persons and entities with
a relevant belief from detriment being imposed upon them by a public authority or a
relevant person or entity because they express or act on their belief. It will protect, for
example:
a. a person who is dismissed or demoted as an employee or terminated as a contractor;
or
b. a business which is terminated as a supplier or refused the opportunity to tender, or
is denied a permit, licence or funding; or
c. a school or college which is refused government accreditation;
because the person or business or school or college holds, expresses or acts on a specified.
157.Section 88K provides this shield by making such detrimental actions unlawful and giving
the affected person or entity the right to seek civil remedies in court such as an injunction
or declaration or damages, as well as the right to complain to the AHRC of discrimination.
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158.The protection of freedoms of persons and entities holding relevant beliefs under section
88K is balanced with freedoms of other Australians. Where section 88K gives protection
from unfavourable treatment for acts or omissions based on specified beliefs, it only gives
that protection for lawful acts and omissions. Thus section 88K does not protect criminal
actions or other unlawful activity, subject to 88KA.
159.Section 88K(5) provides that a lawful act or omission does include an act or omission that
is not an offence against, or a contravention of, a law because of section 88KA.
Item 64 - Section 88KA
160.Section 88KA (and section 88M) deal with the issue that overbroad and inconsistent State
and Territory vilification laws and anti-discrimination laws have in some cases
unreasonably interfered with the human rights of Australians to express and manifest by
action certain genuinely held conscientious and religious beliefs. For example some
Australians have been dismissed from their jobs for expressing a traditional marriage belief
and would be without a remedy under federal and some State and Territory antidiscrimination laws. Some Australians have been put through lengthy vilification
complaint processes simply for stating their orthodox and longstanding religious beliefs. A
balance needs to be struck which protects those rights and the rights of Australians not to
be discriminated against on grounds like sexual orientation and relationship status. Current
anti-discrimination law does not strike that balance, but sections 88KA and 88M do so.
161.To strike this balance in relation to discrimination law, section 88KA provides a limited
protection from anti-discrimination laws in relation to persons and entities acting on a
specified belief, but not from the federal Sex Discrimination Act. Section 88K provides that
a person or entity that holds a relevant marriage belief does not commit an offence against
or contravene a law prohibiting discrimination (except the Sex Discrimination Act 1984) to
the extent that the conduct of the person or entity is engaged in because the person or entity
genuinely believes that the conduct is consistent with the relevant marriage belief. But the
person’s conduct will still contravene the Sex Discrimination Act prohibitions on
discrimination (e.g. on the grounds of sexual orientation or gender identity or relationship
status) if the person or entity engages in conduct which is unlawful discrimination against
another person and section 88M does not authorise that conduct.
162.To strike a better balance between free speech and anti-vilification laws, section 88KA
provides a limited protection for persons expressing a specified belief from laws prohibiting
vilification or a law which makes it unlawful to offend, humiliate, intimidate, insult or
ridicule another person. But this protection does not apply where the expression of the
belief would be reasonably likely, in all the circumstances, to threaten or harass another
person or group of persons on the basis of the sexual orientation, gender identity, intersex
status, marital or relationship status or the family responsibilities of the person or persons
in the group. This is intended to allow Australians to state their specified beliefs without
fear of vilification complaints because a person is offended by the belief, but it does not
permit a person to state their beliefs in a way that would be reasonably likely, in all the
circumstances, to threaten or harass another person or group of persons on the specified
bases.
163.Section 88M, which is described in more detail below, separately strikes a balance between
the freedom to manifest belief, conscience and religion on the one hand and freedom not to
be discriminated against (e.g. on the grounds of sexual orientation, gender identity, intersex
status, marital or relationship status or their family responsibilities) and permits a limited
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freedom for people with a relevant marriage belief to refuse to supply services to same sex
weddings but not to refuse to supply to same sex married couples or to same sex oriented
Australians in any other context.
164.To summarise the overall effect of sections 88K and 88KA, section 88K makes unlawful
unfavourable treatment initiated against persons and entities that:
a. hold, express or act upon a genuine religious or conscientious belief that marriage
is between a man and a woman (‘relevant marriage belief’) in relation to matters
such as employment, engagement as a contractor, education, supply of goods or
services or economic benefits. However this protection does not permit such
persons or entities:
1. to express their belief in a way that is reasonably likely in all the
circumstances to threaten or harass another person or group on the grounds
of sexual orientation, gender identity, intersex status, marital or relationship
status or their family responsibilities (see88K(5) and 88KA);
2. to engage in any conduct on the basis of that belief that would be unlawful
discrimination under the Sex Discrimination Act against another person (e.g.
on the grounds of on the grounds of sexual orientation, gender identity,
intersex status, marital or relationship status or their family responsibilities)
– see 88K(5) and 88KA. There is only one exception to this and that is the
limited permission to refuse a supply of services or facilities for the purposes
of a same sex wedding ceremony – see sections 88KA and 88M.
(A relevant marriage belief is a genuine religious or conscientious belief that
marriage is the union of a man and a woman to the exclusion of all others,
voluntarily entered for life, and beliefs that are constitutive, supportive or a
corollary of that belief.)
b. hold and express a ‘relevant belief’. However this protection will not permit
expression that is reasonably likely in all the circumstances to threaten or harass
another person on the grounds of sexual orientation, gender identity, intersex status,
marital or relationship status or their family responsibilities;– see sections 88K(5)
and 88KA. There is no protection for engaging in an act based on a relevant belief
(unless it is a relevant marriage belief – see above) if the act would be unlawful
discrimination under the Sex Discrimination Act against another person (e.g. on the
grounds of sexual orientation, gender identity, intersex status, marital or
relationship status or their family responsibilities;) – see section 88KA.
(A relevant belief includes a relevant marriage belief and a person’s genuine
religious or conscientious belief that that a same sex relationship is not consistent
with their religious or conscientious conviction or that for most people gender is
either male or female and related beliefs that are constitutive, supportive or a
corollary of those beliefs.)
165.The Bill thus carefully balances this protection with the rights of others in several ways.
The Bill protects expression of traditional marriage beliefs from overbroad vilification laws
(such as Tasmania’s law used to bring a complaint against Catholic Bishops who stated the
orthodox Catholic view of marriage). But the Bill expressly does not protect expression
which would threaten or harass a person or group of persons on the basis of sexual
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orientation, gender identity, intersex status, marital or relationship status or family
responsibilities.
166.Currently State and Territory law gives varying and incomplete protection to the
internationally recognised rights of freedom of expression, association, thought, conscience
or religion and the rights of the child. The Bill protects conduct by a person or entity with
a traditional marriage belief which is consistent with that belief from the unbalanced and
inconsistent patchwork of State and Territory anti-discrimination laws. However it leaves
such conduct subject to the anti-discrimination regime in the Federal Sex Discrimination
Act 1984. Such conduct is not protected by the Bill if it would be unlawful discrimination
against another person on the basis of these protected attributes under the Sex
Discrimination Act, except in the limited case of certain refusals to supply services or
facilities to a same sex wedding. Refusals to supply to same sex married couples outside
the limited context of the same sex wedding and other discriminatory conduct retain their
protections under the Sex Discrimination Act.
Item 64 - Section 88KB
167.Section 88KB provides provisions that assist in determining the scope of the definition of
public authority.
Item 64 - Section 88L Scope of rights – expressing a relevant belief
168.Section 88L provides that the right to express a relevant belief or relevant marriage belief
includes, but is not limited to, the freedom to seek, receive and impart information and
ideas of all kinds, either orally, in writing or in print, in the form of art, or through any other
medium. It is based upon Article 19 of the International Covenant on Civil and Political
Rights.
Item 64 - Section 88M Supply of facilities or provision of goods or services
169.Section 88M provides the protections for individuals and entities that hold a relevant
marriage belief as applied to the context of the preparation for, solemnisation of or
celebration of a marriage that is not the union of a man and a woman. As acknowledged
by the Senate Select Committee in its discussion on the supply of goods and services in the
context of same sex marriage
Australia’s obligations under international human rights law apply to individuals as well as
groups. The International Covenant on Civil and Political Rights, the traveaux préparatoires,
the Siracusa Principles and United Nations General Comment 18 (sic 22) together require that
there are circumstances where broader considerations can be taken into account.56

As noted above, freedom of belief and conscience extends to individuals and corporate
entities and applies in the commercial context. This provision gives effect to these
internationally protected rights.
170.Subsection 88M(1) provides that an individual or entity may refuse to perform the actions
listed therein where the acts are for a purpose listed in subsection (2) if the person or entity
genuinely believes that the refusal is in accordance with the relevant marriage belief. The
note accompanying subsection (1) provides a range of illustrations of the persons and
entities and services to which it applies, including state registry officials (including States
and Territories officers authorised to solemnise marriage under Subdivision B of Part IV
of the Marriage Act 1961 and who are traditional marriage celebrants, or persons who are
employed to register marriages under Subdivision B of Part IV). It provides a nonexhaustive list of persons to whom it is intended to apply, including caterers, artisans,
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florists, photographers, musicians, relationship counsellors, events planners and advisory
services, operators or accommodation suites and hirers of reception halls.
171.Subsection 88M(2) lists the purposes to which subsection (1) applies. They are:
(a)
the purpose of preparing for the solemnisation of a marriage that is not
the union of a man and a woman; and
(b)
the purpose of solemnising a marriage that is not the union of a man and
a woman; and
(c)
the purpose of celebrating a marriage, contemporaneously with the
marriage, that is not the union of a man and a woman; and
(d)
any purpose reasonably incidental to a purpose of preparing for
solemnising or celebrating a marriage that is not the union of a man and
a woman.
Consistent with the recommendations of the Senate Select Committee, subsection
88M(2)(d) connects the provision of goods and services to the solemnising or celebrating
of a marriage that is not the union of a man and a woman.57
172.Subsection (3) clarifies that subsection (1) applies to facilities made available, and goods
and services, accommodation, advantages or privileges provided, whether for payment or
not.
173.Subsection (4) ensures that section 88M does not limit the lawful grounds for refusal (e.g.
a double-booking or a lack of availability).
174.Subsection (5) clarifies that subsection (1) applies regardless of whether the person who
has had services or goods refused to them holds the:
(a)
doctrines, tenets, beliefs or teachings of the religion; or
(b)
religious susceptibilities of adherents of that religion.
In Cobaw the Victorian Court of Appeal held that ‘what is said to be the Biblical injunction
that sexual activity should take place only between a man and a woman in a lawful marriage
is an instruction about how an adherent of the religion should live his or her life. … this
[is] a rule of private morality’.58 As the belief was a matter of private morality, the court
held that it did not require the appellant to impose that same belief on others by refusing to
supply services. This was held even though the applicant asserted that to provide the
services would breach their religious convictions. Subsection (5) is intended to ensure that
this outcome is not reached in application of the Bill’s provisions.
Item 64 - Section 88N Non-discrimination in the allocation of funding
175.Experience has also shown that governments, including local and State governments in
Australia, have proposed, or effected restrictions on access to funding for bodies that hold
a relevant belief. Again, such is inconsistent with Australia’s international obligations, as
further articulated in the Statement of Compatibility with Human Rights that accompanies
this Bill. Section 88N provides that the Commonwealth, a State or a Territory, local
government or any government entity cannot decline to provide funding or impose any
conditions on funding because an individual or entity holds, expresses or acts upon a
relevant belief.
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176.Subsection (3) inserts a definition of government entity with reference to the A New Tax
System (Australian Business Number) Act 1999 and also provides that it includes an entity
established by or under a law of a State or Territory.
Item 64 - Section 88O Charitable status
177.Section 88O introduces protections to charities to address concerns that their charitable
status will be affected by the introduction of same sex marriage. Australia shares the
common law of charities with the United Kingdom, the United States and New Zealand.
Based on recent experience in those jurisdictions there is a concern that a failure to provide
religious or faith based charities with an ability to access exemptions in charity law in
respect of the question of marriage will lead to the loss of charitable status, government
funding where such is conditional on that status, and tax exemptions and concessions.
178.On 21 August 2017 the New Zealand Charities Registration Board deregistered Family
First New Zealand, a body advocating for the traditional understanding of marriage, on the
basis that it ‘has a purpose to promote its views about marriage and the traditional family
that cannot be determined to be in the public benefit in a way previously accepted as
charitable.’ 59 Furthermore, the common law requires that charities conform to public
policy.60 In Obergefell v Hodges,61 Chief Justice Roberts stated that the tax exempt status
of United States religious institutions that opposed same sex marriage “would be in
question,” based on the reasoning of the Court in Bob Jones University v United States.62
This concern has prompted the United States Internal Revenue Service to issue a
clarification that, for its purposes, it will not interpret the law to remove the tax exemption
of religious charities.63 While there are distinctions in the law of charities between the U.S.
and Australia, both jurisdictions have adopted the House of Lords decision in Pemsel’s
case64 and prima facie there is no distinction that is material to the question of whether an
institution’s position on same sex marriage would be considered to be relevant to a
determination of whether it continues to meet the test that charitable institutions conform
with public policy.
179.The common law requirement that a charity’s purposes not be contrary to public policy
was retained on the introduction of the Charities Act 2013 by section 11(a).65 In light of the
foregoing, there are sufficient reasons to consider that an Australian charity’s position on
the question of same sex marriage may be relevant to a determination of whether it meets
the requirement of a charity at law. The Bill thus amends the Charities Act in response to
these concerns.
Item 64 - Section 88P Endorsement and Promotion
180.As outlined above, international experience has shown that individuals and entities have
been compelled to express, create, publish, associate with or endorse or promote statements
or opinions contrary to their genuine conscientious or religious belief (e.g. a statement in
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favour of same sex marriage against their convictions in favour of traditional marriage). An
illustration of this form of conduct was recently provided in Lee v McArthur, McArthur &
Ashers Baking Co Ltd66 where a denial of a request to make a cake that made a political
statement promoting same-sex marriage was considered (the request was to bake a cake
conveying the statement “Support Gay Marriage” for a same sex marriage lobby group’s
event). In that case the respondent asserted that the denial was based upon the request to
promote a view, as opposed to any personal protected attribute of the person seeking the
service. In order to permit a person in similar circumstances to lawfully act upon their
genuine religious or conscientious belief, subsection 88P(1) makes it unlawful to require a
person or entity to engage in relevant conduct in relation to a statement or opinion (such as
expressing or supporting or being associated with the statement or opinion), if the person
or entity holds a relevant belief and genuinely believes that the statement or opinion is not
consistent with that relevant belief. Subsection (2) defines relevant conduct in relation to a
statement or opinion.
Item 64 - Section 88Q Bodies established for religious purposes and education institutions
181.Section 88Q pertains to any act or omission of a body established for religious purposes
or an educational institution established for religious purposes that is consistent with a
relevant belief. Section 88Q is intended to provide a wide ranging exemption. Section 88Q
clarifies that it is not limited by section 88M, but it does not endorse unlawful acts, as
clarified by section 88KA.
Item 64 - Section 88R Right not to attend class if material taught is not consistent with a
relevant marriage belief or relevant belief
182.Section 88R introduces protections to students and parents that enact their rights, as
provided under international law. It relies upon the Commonwealth external affairs power.
Article 18(4) of the International Covenant on Civil and Political Rights provides:
The States Parties to the present Covenant undertake to have respect for the liberty of
parents and, when applicable, legal guardians to ensure the religious and moral
education of their children in conformity with their own convictions.
183.The right of the child to ‘freedom of thought, conscience and religion’ is explicitly outlined
in Article 14 of the Convention on the Rights of the Child.67 The Convention reiterates the
‘rights and duties of parents … to provide direction to the child in the exercise of his or her
right.’68 It requires State Parties to ‘undertake to ensure the child such protection and care
as is necessary for his or her wellbeing, taking into account the rights and duties of his or
her parents …’.69 It is therefore clear that international human rights law protects freedom
of religion for both adults and children. The application of these provisions to the Bill is
further set out in the Statement of Compatibility with Human Rights that accompanies this
Bill.
184.The Commonwealth has the power to legislate in respect of the matters stated at section
51 of the Australian Constitution. These powers include the external affairs power, which
is exercisable against any power reserved to the States, see for example Commonwealth v
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Tasmania70 (the Tasmanian Dams Case) and Western Australia v Commonwealth.71 The
Commonwealth has clear power to effect a law that relates to the States’ powers over
education. Furthermore the intergovernmental immunity doctrine set out by the High Court
in Melbourne Corporation v Commonwealth 72 does not invalidate section 88R as this
doctrine is limited to protecting the states in their capacity to function as independent
governments (see the Industrial Relations Act case73 as an example) and section 88R does
not impinge on this ability. The provision requires that the States provide alternate
education to any child whose rights are asserted under section 88R.
185.Section 88R provides that a parent or student aged 16 and above, or the parent of a student
aged under 16, may ask the principal of any school in any State or Territory that the student
is attending to release the student from any class or classes (or the relevant parts of those
classes) involving any material inconsistent with a relevant belief. The provision draws
upon section 25A of the Education Act 1989 (NZ).
186.Section 88R provides a student aged over 16 at an educational institution or a parent or
guardian of such a student aged under 16 with a right to have the student excused from
attending a class or a part of class which teaches material that the person genuinely believes
is not consistent with a relevant belief held by the student or parent. The school must
arrange alternative supervision for such students during the period that material is taught.
Item 64 - Section 88S Victimisation
187.Based on a similar provision in the Australian Human Rights Commission Act, section 88S
makes it an offence for one person to subject, or threaten to subject, the other person to any
detriment on the ground that the other person has alleged a contravention of Part VAA or
sought to exercise rights under Part VAA such as by bringing civil proceedings or making
a compliant to the AHRC.
Item 64 – Division 3 – Remedies
188.Subdivision A provides for civil remedies in courts of competent jurisdiction for
contraventions of Part VAA.
189.Section 88T provides for a civil action for damages against a person who contravenes Part
VAA.
190.Section 88U provides that a court can grant an injunction against a person who contravenes
or proposes to contravene Part VAA.
191.Section 88V provides that a court can make other orders including declaratory orders and
orders of a restorative nature if a person or entity contravenes Part VAA.
192.Section 88VA provides for the avoidance of doubt that conduct which is unlawful under
Part VA constitutes a contravention of Part VA.
193.Subdivision B confers jurisdiction on courts to hear and determine applications for civil
remedies.
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194.Section 88W confers jurisdiction on the Federal Court of Australia and the Federal Circuit
Court to hear and determine matters arising under Part VAA.
Part 2—Amendment of the Australian Human Rights Commission Act 1986
Australian Human Rights Commission Act 1986
Item 69 – Subsection 3(1)
195.Item 69 amends the definition of unlawful discrimination in section 3 of the Australian
Human Rights Commission Act 1986 to include a contravention of Part VAA of the
Marriage Act as a form of unlawful discrimination in respect of which a complaint may be
made to the AHRC. This provision gives a person or entity who suffers from a
contravention of Part VAA an additional avenue to seek a remedy to the civil court
remedies described above.
Item 70 – Subsection 3(1)
196.Item 70 also amends the definition of unlawful discrimination in section 3 of the Australian
Human Rights Commission Act to include conduct which constitutes the offence of
victimisation under proposed section 88S.
Part 3—Amendment of the Sex Discrimination Act 1984
Sex Discrimination Act 1984
Item 71 – Subsection 37(1)(d)
197.Section 37(1) of the Sex Discrimination Act 1984 currently provides that
‘Nothing in Division 1 or 2 affects … (d) any other act or practice of a
body established for religious purposes, being an act or practice that
conforms to the doctrines, tenets or beliefs of that religion or is necessary
to avoid injury to the religious susceptibilities of adherents of that
religion.’
Item 71 amends section 37(1)(d) of the Sex Discrimination Act to replace the reference to
'conforms to’ with ‘is consistent with’. Item 71 also amends section 37(1)(d) to replace
‘necessary to avoid injury to’ with ‘because of’. This change is made to effect consistency
between the new test in the Marriage Act and the test in the Sex Discrimination Act. To
effect the equivalent amendments to the Marriage Act but fail to correspondingly amend
the Sex Discrimination Act could lead to an inference the Parliament intends that a stricter
test is to be applied under the Sex Discrimination Act. That is not the intention of the Bill.
198.In Cobaw the interpretation applied to the phrase ‘conforms with the doctrines of the
religion’ by the Victorian Court of Appeal was that ‘the doctrine requires, obliges or
dictates that the person act in a particular way when confronted by the circumstances which
resulted in their acting in the way they did’ 74 and ‘as requiring it to be shown that
conformity with the relevant doctrine(s) of the religion gave the person no alternative but
to act (or refrain from acting) in the particular way.’75 This strict reading is not to be applied
under the Act. Instead, the term ‘consistent’ is adopted, noting the Macquarie Dictionary
definition of that term is ‘agreeing or accordant; compatible’.
199.In addition, subparagraph 37(1)(d) is amended to adopt a test that requires that the conduct
be entered into because of religious susceptibilities. This is distinct from tests that require
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that the conduct be necessary to avoid injury to religious susceptibilities. Applying such a
test in Cobaw, the Victorian Court of Appeal held that that test required demonstration of
various matters, including that the harm be ‘unavoidable’. The strict reading applied in
Cobaw is not intended to be applied under section 37(1)(d).
Item 72 – After subsection 37(2)
200.Item 72 introduces subsection 37(3), (4) and (5). The intent of these provisions is to
provide clarity that faith-based charities will be bodies established for religious purposes
for the purposes of section 37(1)(d) of the Act. Such bodies rely upon exemptions in antidiscrimination law to ensure that they are able to appoint staff and governing persons that
share their religious convictions. This ability is critical to the maintenance of the ethos and
unique identity of these institutions.
201.These provisions draw upon existing judicial pronouncements of the High Court in
Congregational Union of New South Wales v Thistlethwaite76 and the New South Wales
Court of Appeal in Presbyterian Church (New South Wales) Property Trust v Ryde
Municipal Council. 77 They draw upon the common law recognition that non-religious
charitable purposes can be religious in certain circumstances. For example, in Presbyterian
Church (New South Wales) Property Trust v Ryde Municipal Council a retirement village
operated by the Presbyterian Church was held to be a religious body.
202.A further illustration of a body that is intended to be covered by these provisions is a faithbased public benevolent institution (PBI). The Australian Charities and Not-for-profits
Commission (ACNC) has adopted the interpretation that such a body must have a main
purpose of providing benevolent relief in order to be registered as a PBI on the ACNC
Register, but cannot have a religious purpose.78 In Cobaw, the Victorian Court of Appeal
held that the charity law test for determining whether a body had a purpose of advancing
religion was the test for determining whether an entity was a ‘body established for religious
purposes’ under the Equal Opportunity Act 1995 (Vic). If this reasoning is applied to the
ACNC’s interpretation of the law of public benevolent institutions (which are charities
under the Charities Act 2013), all such faith-based institutions will lose discretion over their
identity and character.
203.Similarly the Queensland Anti-Discrimination Tribunal has held that St Vincent de Paul’s
Society is not a ‘body established for religious purposes’ under the Anti-Discrimination Act
1991 (Qld), with the result being that St Vincent de Paul’s Society could not require that
the President of a local conference be a Catholic. 79 As noted in the Statement of
Compatibility, the Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief, proclaimed by the General Assembly of the
United Nations on 25 November 1981 (resolution 36/55) is a matter of international
concern referred to in the Bill. Article 6(b) of the Declaration provides that the right to
freedom of thought, conscience, religion or belief under Article 18 of the ICCPR includes
the freedom ‘to establish and maintain appropriate charitable or humanitarian institutions’.
To remove the ability of such institutions to control the appointment of their staff and
leaders is to remove their ability to maintain their faith-based character, and thus a direct
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impingement on their religious freedom rights. Subsections 37(3), (4) and (5) address these
concerns.
Items 73, 74, 75 – Subsection 38
204.Items 73, 74 and 75 amend subsections (1), (2) and (3) of section 38 of the Sex
Discrimination Act respectively. These amendments adopt a test that requires that the
conduct be entered into because of religious susceptibilities. This is distinct from tests that
require that the conduct be necessary to avoid injury to religious susceptibilities. Applying
such a test in Cobaw, the Victorian Court of Appeal held that that test required
demonstration of various matters, including that the harm be ‘unavoidable’. The strict
reading applied in Cobaw is not intended to be applied under section 37(1)(d).
Item 76 – after subsection 38(3)
205.Item 76 inserts new section 38A into the Sex Discrimination Act. Subsections (1), (2) and
(3) provide that a body established for religious purposes or institution holds a belief if the
holding of the belief is not fictitious, capricious or an artifice. This test adopts the wording
employed by Lord Nicholls in R (on the application of Williamson) v Secretary of State for
Education and Employment.80 In addition, as the Canadian Supreme Court has recognized
that the right to religious freedom does not necessitate an inquiry into whether the “beliefs
are objectively recognized as valid by other members of the same religion, nor is such an
inquiry appropriate for courts to make”.81 The ruling in Cobaw to the extent that the Court
had regard to, what was considered by the Court to be, a range of views amongst
congregations is to be distinguished from this test. For this reason, new subsections (1), (2)
and (3) require regard to be had to the belief of the relevant body or institution.
206.Subsection (4) outlines when such a body may hold a doctrine, tenet or belief. In Cobaw
an entity’s doctrines were held to be limited to the matters expressly addressed solely in its
core governance document. This reading, it is considered, fails to appreciate the many and
varied means by which religious belief may be adopted or held. The question concerns
when the law will recognise the holding of belief. The effect of the reading in Cobaw is to
impose very strict limitations on the expression of religious freedom by religious bodies.
Subsection (2) clarifies that this strict reading is not to be applied. It provides a means for
the law’s recognition of when religious bodies have adopted a belief that gives due
recognition to the broad plurality of religious expressions within Australia, and the many
and varied unique means by which they may adopt or define their beliefs.
207.The Senate Select Committee acknowledged that ‘the intersection of federal, state and
territory law is a complex matter that should be considered further if a parliament
introduces a marriage bill.’ 82 Currently State and Territory law gives varying and
incomplete protection to the internationally recognised rights of freedom of expression,
association, thought, conscience or religion. Under Article 50 of the International Covenant
on Civil and Political Rights, the Commonwealth is accountable for a failure on the part of
the States or Territories to acquit the obligations under the Covenant.
208.Section 38B then provides that section 37, 38 and 38A exclude and limit the operation of
State and Territory laws to the extent of any inconsistency. This provision is intended to
effect consistency in Australia’s acquittal of its obligations under the International
Covenant on Civil and Political Rights. It draws upon existing judicial authorities to clarify
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the intention of the provision, including authorities in which the courts have recognised that
the Commonwealth has obligations under international law to ensure that the applicable
rights are recognised equally and without discrimination in all the States and Territories of
the Commonwealth. To that end, subsection (2) adopts the wording of the Full High Court
in Viskauskas v Nilan83 and also of Dixon J in Ex parte McLean.84 The provision also is
supported by Dao v Australian Postal Commission85 and AMP v Goulden.86 Subsection (3)
provides that subsections (1) and (2) do not however operate to override any
Commonwealth, State or Territory law where that law is more protective of a body
established for religious purposes or educational institution.

Item 77—Subsection 40(2A)
209.In 2013, subsection 40(2A) was inserted into the Sex Discrimination Act to ensure that
new discrimination protections on the grounds of ‘sexual orientation’, ‘gender identity’,
‘intersex status’ and ‘marital or relationship status’ did not apply to marriages solemnised
in compliance with subsection 5(1) or religious exemptions in the Marriage Act. This
exemption was necessary in order for the Marriage Act not to be inconsistent with the
protections against discrimination in the Sex Discrimination Act.
210.The Bill proposes amendments to subsection 40(2A) of the Sex Discrimination Act to
ensure the exemptions for ministers of religion and traditional marriage celebrants
contained in sections 47 and 47A and chaplains and authorised officers in section 81 are
given effect to.
211.New subsection 40(2AA)(a) includes an additional provision clarifying that this exemption
from the Sex Discrimination Act does not apply if a traditional marriage celebrant’s
identification as a traditional marriage celebrant on the register of marriage celebrants has
been removed at the time the marriage is solemnised.
212.Item 77 also includes a note that cross-references subsection 37(1)(d) of the Sex
Discrimination Act to make readers aware of the permanent exemption available for bodies
established for religious purposes. This cross-reference is to assist readers who may not be
familiar with the Sex Discrimination Act as a whole and its interplay with the Marriage
Act.
213.These amendments are required to give full effect to sections 47, 47A and 81 as proposed
by this Bill. It makes clear that a minister of religion, traditional marriage celebrant,
chaplain or authorised officer’s refusal to solemnise marriages in prescribed circumstances
does not constitute unlawful discrimination under the Sex Discrimination Act.
Item 78 – After section 40
214.Item 78 inserts section 40A into the Sex Discrimination Act which is necessary to provide
that actions, refusal and omissions protected under Part VAA of the Marriage Act will not
contravene the Sex Discrimination Act.
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Part 4—Amendments if Schedule 9 to the Civil Law and Justice Legislation Amendment
Act not yet commenced
Item 79—Paragraph 115(2)(b)
215.Section 115 of the Marriage Act outlines information included in the register of authorised
celebrants published on the internet.
216.The new subsection 115(2)(b)(ii) includes a requirement to publish whether or not the
person is identified as a traditional marriage celebrant. This builds on subsection 115(2)(a)
that requires the list to clearly identify ministers of religion.
217.The new subsections 115(2)(b)(i) and (iii) provide that the published list shall show the
traditional marriage celebrant’s full name, designation (if any) and address and, where
appropriate, the religious body or religious organisation to which he or she belongs, in line
with similar requirements for marriage celebrants under subsection 115(2)(b) of the
Marriage Act.
218.In clearly requiring all lists of authorised celebrants to accurately describe the category
under which an authorised celebrant is registered, potential customers can make informed
consumer decisions before contacting a celebrant in the knowledge of exemptions which
apply to ministers of religion and traditional marriage celebrants.
Item 80— The Schedule (table item 1 of Part III)
219.This item amends ‘a husband and wife’ to ‘two people’ in The Schedule which identifies
whose consent is required for the marriage of a minor who is adopted.
220.As at 1 July 2017, all states and territories except the Northern Territory permit adoption
of children by couples regardless of their sex or sexual orientation, where it is in the best
interests of the child.
221.The changes to The Schedule will amend the language to accommodate the inclusive
language of all couples who may jointly adopt a child.
Part 5—Amendments once Schedule 9 of the Civil Law and Justice Legislation
Amendment Act 2017 commences
222.Items 81, 82 and 83 provide for traditional marriage celebrants to be listed on the register
of marriage celebrants (as will occur as discussed above at item 79 in the event that
amendments to Schedule 9 of the Civil Law and Justice Legislation Amendment Act
commence).
223.However, amendments to The Schedule which will occur if the Civil Law and Justice
Legislation Amendment Act passes negate the need to amend The Schedule.
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Part 6 – Amendment of the Charities Act 2013
224.Item 84 is necessary to clarify that the fact that a faith-based charity would be a body
established for religious purposes will not be relevant for the determination as to whether
it satisfies the definition of charity provided by section 12 of the Charities Act 2013. That
definition draws upon the common law of charities. The item clarifies that, for example,
the mere characterisation of a faith-based charity that is registered as a charity advancing
social or public welfare through a purpose of relieving the poverty, distress or disadvantage
of individuals or families as a body established for religious purposes under section
37(1)(d) of the Sex Discrimination Act will not affect its registration under the Australian
Charities and Not-for-profits Commission Act 2012 as a charity advancing social or public
welfare.
Part 7 – Amendment of the Income Assessment Act 1997
225.Item 85 inserts a new provision in the Income Tax Assessment Act 1997 that provides that
the mere characterisation of a body as a body established for religious purposes under
section 37(1)(d) of the Sex Discrimination Act 1984 will not detrimentally affect any
endorsement as a deductible gift recipient it has received. Bodies advancing religion are
not generally eligible for endorsement as a deductible gift recipient.
Part 8 – Amendment of the Fringe Benefits Tax Assessment Act 1986
226.Items 86 and 87 insert new subprovisions in the Fringe Benefits Tax Assessment Act 1986
that provide that the mere characterisation of a public benevolent institution or a health
promotion charity as a body established for religious purposes under section 37(1)(d) of
the Sex Discrimination Act 1984 will not detrimentally affect their respective endorsement
either as a public benevolent institution or a health promotion charity under the Fringe
Benefits Tax Assessment Act. The amendment is necessary to ensure that the fringe benefits
tax treatment of such bodies will not be adversely affected as a result of their
characterisation as a body established for religious purposes under the Sex Discrimination
Act 1984.
Part 9 - Application and transitional provisions
227.Part 9 of Schedule 1 sets out the application provisions necessary to support the
commencement of the amendments. Part 9 of Schedule 1 also includes transitional
provisions necessary to give full effect to the Marriage Act amendments.
Item 88—Definitions
228.The only term defined by item 69 is ‘amended Act’ to make clear that the references to
‘amended Act’ in Part 5 are references to the Marriage Act as amended by this Bill.
Item 89—Application of amendments
229.Subitem 89(1) will enable any two people wishing to marry in Australia, regardless of their
sex or gender, to be eligible to lodge a Notice of Intended Marriage with an authorised
celebrant on or after the date the amendments to the Marriage Act commence.
230.Subitem 89(2) will enable existing same-sex marriages solemnised outside of Australia to
be automatically recognised in Australia from the date the amendments commence.
Recognition of these marriages from the time of commencement of the provisions of the
Bill will mitigate against the potential adverse impact of retrospective recognition. In
addition, all future foreign same-sex marriages will also be recognised in Australia.
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231.Subitem 89(3) clarifies that Part VAA applies according to its terms from its
commencement.
232.Subitem 89(4) clarifies that any foreign marriages involving a prohibited relationship will
not be recognised in Australia.
Item 90—Recognition of certain marriages by foreign diplomatic or consular officers that
occurred in Australia before commencement
233.This item ensures that same-sex marriages solemnised by, or in the presence of, a foreign
diplomatic or consular officer in Australia before the commencement of this Bill will be
recognised in Australia from the date on which the amendments commence.
234.In order to recognise such marriages, item 90 will treat the marriage as though it took place
in the overseas country under whose laws it was solemnised, provided the same-sex
marriage would have been recognised as valid in the overseas country but was solemnised
in Australia prior to the commencement of this item.
235.Restrictions on unlawful foreign marriage remain which will not allow certain marriages
to be recognised in Australia as valid (e.g. restrictions on bigamy, underage marriage,
prohibited relationships and if there was no consent).
236.Item 90 is a transitional provision which ensures that same-sex couples who married under
foreign laws prior to the commencement of this Bill will be equally and consistently treated
in having their existing marriage recognised, regardless of whether their marriage took
place in Australia or overseas. The provision further ensures that same-sex couples whose
marriage was solemnised by or in the presence of a foreign diplomatic or consular officer
in Australia are not detrimentally affected by the fact that the diplomatic or consular officer
was of a non-proclaimed overseas country.
237.Subitem 90(2) sets out definitions that apply in item 90 to give effect to items 89 and 90.
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Statement of Compatibility with Human Rights
Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011
Marriage Amendment (Definition and Protection of Freedoms) Bill 2017
1. The Bill is compatible with the human rights and freedoms recognised or declared in the
international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny)
Act 2011.
Overview of the Bill
2. The objective of the Bill is to allow two people to marry in Australia, regardless of their
sex or gender and to grant protections to freedom of expression, association, thought,
conscience or religion.
Human rights implications
3. The following provides a statement of the compatibility of the Bill with the human rights
to which regard is to be had under section 3 of the Human Rights (Parliamentary Scrutiny)
Act 2011. Throughout this Statement, reference is made to ‘same-sex marriage’. The term
‘same-sex marriage’ should be read to include a marriage of two people regardless of their
sex or gender, sexual orientation, gender identity or intersex status where the union is not
that of a man and a woman.
Rights to equality before the law and to non-discrimination
The Right to Equality in Respect of Marriage
4. The rights to equality and non-discrimination are contained in Articles 2 and 26 of the
International Covenant on Civil and Political Rights (ICCPR) and Article 2(2) of the
International Covenant on Economic, Social and Cultural Rights (ICESCR), which provide
that all persons are equal before the law and are entitled to the equal protection of the law
without discrimination on any ground.
5. In Joslin et al. v. New Zealand87the United Nations Human Rights Committee, noting that
Article 23(2) of the ICCPR states that ‘[t]he right of men and women of marriageable age
to marry and to found a family shall be recognized’, held that ‘a mere refusal to provide for
marriage between homosexual couples’ does not violate the State Party’s obligations under
the ICCPR, including the rights to equality before the law and to non-discrimination. The
Committee expressed its View as follows:
Given the existence of a specific provision in the Covenant on the right to marriage,
any claim that this right has been violated must be considered in the light of this
provision. Article 23, paragraph 2, of the Covenant is the only substantive provision in
the Covenant which defines a right by using the term "men and women", rather than
"every human being", "everyone" and "all persons". Use of the term "men and women",
rather than the general terms used elsewhere in Part III of the Covenant, has been
consistently and uniformly understood as indicating that the treaty obligation of States
parties stemming from article 23, paragraph 2, of the Covenant is to recognize as
marriage only the union between a man and a woman wishing to marry each other.
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8.3 In light of the scope of the right to marry under article 23, paragraph 2, of the
Covenant, the Committee cannot find that by mere refusal to provide for marriage
between homosexual couples, the State party has violated the rights of the authors under
articles 16, 17, 23, paragraphs 1 and 2, or 26 of the Covenant.
9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it do not disclose a violation of any
provision of the International Covenant on Civil and Political Rights.88

6. The UN Human Rights Committee’s View is that whether discrimination exists over
marriage is a matter of the meaning that is ascribed to marriage. If it is accepted that the
concept of marriage includes a union between two persons who are of the same sex, then
inequality or discrimination will arise where those persons are precluded from marrying.
However if by definition marriage includes only a union between persons of the opposite
sex, then by classification, inequality or discrimination cannot exist. The UN Committee
interpreted the specific language of Article 23(2) to require that the ICCPR’s definition of
marriage falls within the latter category. The inability of same-sex couples to marry does
not follow from a differential treatment of same-sex couples, or an exclusion or restriction,
but from the inherent nature of the institution of marriage recognized by article 23,
paragraph 2, itself. Given the scope of marriage under the ICCPR cannot contain same sex
marriage by definition, the UN Human Rights Committee held in Joslin et al. v. New
Zealand that no discrimination can arise under Articles 2 or 26 of the ICCPR and the right
to equality was not breached. In essence, the Committee’s View was that no inequality
arises where a State retains the traditional definition of marriage because the definitional
boundary of marriage did not enfold persons of the same sex.
7. That construction is supported by reputed academic comment. As noted by Harris and
Joseph "It seems clear that the drafters did not envisage homosexual or lesbian marriages
as falling within the terms of article 23 (2)."89 Nowak also notes that "The prohibition of
'marriages' between partners of the same sex is easily upheld by the term 'to marry' ('se
marrier') which traditionally refers only to persons of different gender. Moreover, article
23(2) places particular emphasis, as in comparable provisions in regional conventions, on
the right of 'men and women' to marry".90
8. Furthermore, while under international human rights law the definition of marriage does
not include couples of the same sex, and thus the question of discrimination cannot arise,
in its General Comment 18, the United Nations Human Rights Committee has explained
that conduct is not discriminatory if it is for a purpose that is legitimate under the ICCPR:
the Committee observes that not every differentiation of treatment will constitute
discrimination, if the criteria for such differentiation are reasonable and objective and
if the aim is to achieve a purpose which is legitimate under the Covenant.91

This statement is not qualified by necessity, nor does it require that the purported
differentiation is the most appropriate means of achieving the purpose; rather, the test is to
achieve a legitimate purpose and be determined by reasonable and objective criteria. The
definition of marriage adopted under the ICCPR is objectively and reasonably justified, for
a purpose legitimate under the Covenant. In differentiating between same-sex couples and
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heterosexual couples, the current provisions of the Marriage Act 1961 (prior to the passage
of amendments effected by this Bill) rely on clear and historically objective criteria that
have shaped the definition of marriage, and which reflect the social and cultural values that
that institution has represented. As noted above, this purpose is explicitly recognised as
legitimate by article 23, paragraph 2, of the Covenant.
9. These principles are also consistent with the Covenant's travaux préparatoires, which
recognize that the right to non-discrimination does not require identical treatment. When
discussing "All persons are equal before the law" in Article 7 of the Universal Declaration
of Human Rights the travaux préparatoires provide:
The provision was intended to ensure equality, not identity, of treatment, and would not
preclude reasonable differentiations between individuals or groups of individuals.92

10. The definition of marriage under Article 23(2) is also consistent with Article 16 of the
Universal Declaration of Human Rights which provides, in the only gender-specific
reference in the Declaration, the right of "[m]en and women ... to marry". It is also
consistent with Article 16 of the Convention on the Elimination of all Forms of
Discrimination Against Women, which provides:
States Parties shall take all appropriate measures to eliminate discrimination against
women in all matters relating to marriage and family relations and in particular shall
ensure, on a basis of equality of men and women:
1. The same right to enter into marriage;

11. It is important to note under section 8(3) of the Human Rights (Parliamentary Scrutiny) Act
2011 a ‘statement of compatibility must include an assessment of whether the Bill is
compatible with human rights.’ The human rights referred to, are defined as those contained
in the seven international instruments referenced therein. Those instruments do not include
the rights contained within the European Convention for the Protection of Human Rights
and Fundamental Freedoms or the European Charter on Human Rights, to which Australia
is not a signatory. The rights contained in (and the surrounding jurisprudence
accompanying) those European instruments differ in content and limitation from those the
Statement is required to review for compatibility. That this is the approach to be adopted is
clarified by the Explanatory Memorandum accompanying the Human Rights
(Parliamentary Scrutiny) Bill 2010, which provides that the human rights to which the
Committee is to have regard are those ‘rights and freedoms recognised or declared by the
seven core United Nations human rights treaties as that treaty applies to Australia [sic].’
The rights are those specifically ‘recognised or declared’ by the seven treaties, and which
specific treaties apply to Australia. Such a reading is also to be preferred as the only
possible construction in light of the varying nature of human rights under differing
international systems. For this reason, the actual human rights to which regard is to be had
are those rights (with their specific limitations and extensions) contained in the seven listed
instruments, and not the similarly titled rights contained in other international instruments.
12. However, without detracting from the comments in the foregoing paragraph, it may be
helpful to give some consideration to the European context. As acknowledged within the
Parliamentary Joint Committee on Human Right’s June 2015 Guide to Human Rights:
case law from other domestic systems, including cases brought under the European
Convention on Human Rights (which is very similar to the ICCPR), can be a valuable
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resource in understanding how human rights are to be applied in practice. While none
of this is binding on how the committee carries out its scrutiny function, it can assist
the committee in gaining a broader understanding of the content and application of
human rights.

13. The European Court of Human Rights (ECHR) has found that there is no right of same-sex
couples to be included in the definition of marriage. In Schalk and Kopf v Austria the ECHR
upheld the application of the doctrine of the “margin of appreciation” to Austria’s refusal
to marry a same-sex couple, finding that there was no right to same-sex marriage under the
European human rights charters. In so doing, the Court held that in the European context,
‘The area in question must therefore still be regarded as one of evolving rights with no
established consensus, where States must also enjoy a margin of appreciation in the timing
of the introduction of legislative changes.’93 The Court affirmed its prior judgements to the
effect that although ‘the Convention was a living instrument which had to be interpreted in
the light of present-day conditions, it had only used that approach to develop its
jurisprudence where it had perceived a convergence of standards among member States.’94
In 2014 in Hämäläinen v. Finland, 95 the ECHR ‘held that while it is true that some
Contracting States have extended marriage to same-sex partners, Article 12 cannot be
construed as imposing an obligation on the Contracting States to grant access to marriage
to same-sex couples.’96
14. The ECHR has held that in order for a measure to engage the rights of equality and nondiscrimination there must be a difference in the treatment of persons in relevantly similar
situations.97 In Schalk and Kopf v Austria the Court held that ‘same-sex couples are just as
capable as different-sex couples of entering into stable, committed relationships.
Consequently, they are in a relevantly similar situation to a different-sex couple as regards
their need for legal recognition and protection of their relationship.’ However, as noted in
the preceding paragraph, in Schalk and Kopf v Austria that ‘relevantly similar situation’ did
not extend from the need for legal protection to then encompass a right to marriage. The
Court did not hold however that States Parties are required to afford same-sex couples
access to marriage. Instead, in an acknowledgement of the differing views concerning the
definition of marriage, in light of the ‘deep rooted social and cultural connections which
may differ largely from one society to another’ it instead recognised the rights of States
Parties to define marriage autonomously. Having found that the Convention does not
impose an obligation to grant same-sex couples access to marriage, the Court found that
the prohibition on discrimination under Article 14 was not breached.98 The existence of
legal protections afforded by registered partnerships and equality in access to benefits were
relevant to this determination. All Australian States have given legal recognition to samesex partnerships through civil unions or partnerships or have amended their laws to
recognise same-sex partnerships as de facto relationships and have enacted legislation to
remove discrimination against same-sex couples. In 2008 the Commonwealth enacted a
93
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range of laws to remove vestiges of discrimination in respect of Commonwealth
government conferred rights and entitlements.
15. In Oliari v Italy [2015] the Court held that same-sex couples are ‘in a relevantly similar
situation to a different-sex couple as regards their need for legal recognition and protection
of their relationship.’ Again, the Court’s ruling pertains only to ‘the most appropriate way
in which they could have their relationship legally recognised and which would guarantee
them the relevant protection’. The Court held that the extent to which same-sex couples are
in a relevantly similar situation to different-sex couples did not extend to their inclusion in
the definition of marriage. The Court reaffirmed its decisions in Schalk and Kopf v Austria
and Hämäläinen v Finland referred to above. These conclusions were affirmed again in
Chapin and Charpentier v France.99
16. For the foregoing reasons the Bill does not engage (the right to equality and nondiscrimination) under articles 2 and 26 of the International Covenant on Civil and Political
Rights in respect of the provisions of the Bill that give effect to amendment of the definition
of marriage.
The Right to Equality in Respect of Religious Belief
17. The Bill does however engage the rights to freedom from discrimination on religious
grounds enshrined in Articles 2(1) and 26 of the ICCPR. The Bill provides various
exemptions for religious and conscientious objectors. For the reasons elaborated below,
any refusal to provide an exemption for religiously conscientious objectors would amount
to discrimination against marriage celebrants, ministers of religion and goods and service
providers on the basis of their religious or conscientious convictions. The ICCPR defines
‘discrimination’ as a distinction based on a personal attribute (which attributes include
religious belief, and conscientious belief within any ‘other status’ under Article 26) which
has either the purpose (called ‘direct’ discrimination), or the effect (called ‘indirect’
discrimination), of adversely affecting human rights. The UN Human Rights Committee
has explained indirect discrimination is ‘a rule or measure that is neutral on its face or
without intent to discriminate’, which exclusively or disproportionately affects people with
a particular personal attribute.
18. A law that adversely impacts a religious group in a manner that is disproportionate to its
impact on other groups would violate the right to equality.100 The comments of Sachs J in
Christian Education South Africa v Minister of Education are apposite:
To grant respect to sincerely held religious views of a community and make an
exception from a general law to accommodate them, would not be unfair to anyone else
who did not hold those views. ... [T]he essence of equality lies not in treating everyone
in the same way, but in treating everyone with equal concern and respect.101
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19. The comments of Heiner Bielefeldt, the United Nations Special Rapporteur on Freedom of
Religion or Belief, are also noteworthy:
members of minorities should have the possibility to demand, to a certain degree,
personal adjustments when general legal provisions collide with their conscientious
convictions. Such measures of ‘reasonable accommodation’, which often have been
criticized as allegedly privileging minorities, in fact should be seen as an attempt to
rectify situations of indirect discrimination from which members of minorities typically
suffer even in liberal democracies that are devoted to the principle of neutrality in
questions of religion and belief.102

20. As the right to equality also protects religion, a failure to protect religious adherents with a
conscientious objection would amount to a violation of the right to equality as it unjustly
subjects religious adherents to a detriment that they only suffer because of their religious
commitments. The objects to be inserted by Item 1 of Schedule 1 of the Bill acknowledge
this, wherein they provide:
It is an object of this Act to create a legal framework that: …
eliminates, as far as possible, discrimination against persons or entities
on the ground of religious or conscientious belief; and
(e)
ensures, as far as practicable, that everyone has the same
rights to equality, regardless of religious or conscientious belief, as the
rest of the community.
21. For the reasons now put, to not allow an exemption for religiously conscientious objectors
would have the effect that the Bill disproportionately affects such people.
The right to freedom of thought, conscience and religion
22. Article 18(1) of the ICCPR provides:
Everyone shall have the right to freedom of thought, conscience and religion. This right
shall include freedom to have or to adopt a religion or belief of his choice, and freedom,
either individually or in community with others and in public or private, to manifest his
religion or belief in worship, observance, practice and teaching.

Article 18(3) provides that the:
freedom to manifest one’s religion or beliefs may be subject only to such limitations as
are prescribed by law and are necessary to protect public safety, order, health, or morals
or the fundamental rights and freedoms of others.

23. Article 4(2) of the ICCPR reflects the fundamental aspect of the right to religious freedom,
listing it amongst a limited suite of the freedoms that may not be infringed upon, even in a
time of ‘public emergency which threatens the life of the nation’. The Human Rights
Committee emphasised that this restriction ‘underlines the great importance of nonderogable rights’. 103 The importance that the ICCPR attributes to the right to religious
freedom is further illustrated by the other six non-derogable rights, which include the right
to life, the right not to be tortured and the right not to be enslaved.
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24. This has led the Human Rights Committee in General Comment No. 22 to describe the right
to religious freedom as a ‘fundamental’ right:
Limitations imposed must be established by law and must not be applied in a manner
that would vitiate the rights guaranteed in article 18. The Committee observes that
paragraph 3 of article 18 is to be strictly interpreted: restrictions are not allowed on
grounds not specified there, even if they would be allowed as restrictions to other rights
protected in the Covenant, such as national security.104

25. The United Nations Human Rights Committee has described the wide-ranging scope of the
rights protected under Article 18 in its General Comment No. 22, wherein it acknowledges
that the rights protect both individual and corporate entities:
The right to freedom of thought, conscience and religion (which includes the freedom
to hold beliefs) in article 18 (1) is far-reaching and profound; it encompasses freedom
of thoughts on all matters, personal conviction and the commitment to religion or belief,
whether manifested individually or in community with others.105

26. Furthermore, the United Nations Economic and Social Council’s Siracusa Principles on
the Limitation and Derogation Provisions in the International Covenant on Civil and
Political Rights,106 provide that ‘all limitation clauses shall be interpreted strictly and in
favor of the rights at issue’. The Principles provide that:
Whenever a limitation is required in the terms of the Covenant to be “necessary,” this
term implies that the limitation:
b. is based on one of the grounds justifying limitations recognized by the relevant
article of the Covenant,
c. responds to a pressing public or social need,
d. pursues a legitimate aim, and
e. is proportionate to that aim.

The Siracusa Principles also require that ‘in applying a limitation, a state shall use no more
restrictive means than are required’.107 This means that where consideration is being given
to the implementation of a fundamental right that conflicts with the right to religious and
conscientious freedom, consideration of alternative means for progressing that fundamental
right must be undertaken. A weighing of the relative burden placed upon religious and
conscientious freedom amongst the alternatives is then required in order to identify the
means that are the least restrictive.
27. Having observed these broad principles, it is recalled that the foregoing section establishes
that under the ICCPR the UN Human Rights Committee has held that that no discrimination
can arise under Articles 2 or 26 of the ICCPR in relation to same-sex marriage, on the basis
that the ICCPR defines marriage to include persons of the opposite sex. (Furthermore,
having found that there is no right of same-sex couples to be included in the definition of
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marriage the European Court of Human Rights has also found that the prohibition on
discrimination under Article 14 was not breached.)
28. As there is no right to same-sex marriage, such cannot be said to be a fundamental right or
freedom, and Article 18(3) cannot be enlivened to curtail the right to manifest freedom of
religion or beliefs (whether of ministers of religion, celebrants, corporations or service
suppliers). In the absence of any conflict with other human rights, the ICCPR prohibits any
restriction on an individual’s right to freedom of religion, belief or conscience. Since the
right to marry a person of the same gender is not required by the ICCPR, and the principle
of non-discrimination in Article 26 can be satisfied by providing equal rights other than the
right to marry, the right to maintain religious beliefs and practices in relation to religious
understandings of marriage is not limited by any right of a person to marry another person
of the same gender. Accommodation for religious belief and practice does not constitute
diminution of the right to equality or non-discrimination because such protections are based
on criteria which are reasonable and objective, and which achieve a purpose which is
legitimate under the Covenant. 108 Having outlined the broad applicable principles, this
Statement turns to consider their application to the classes of persons offered protections
under the Bill.
Ministers of Religion
29. The Bill preserves the rights of ministers of religion to exercise freedom of religion and
conscience in respect of marriage (see section 47). The Bill does not impose limitations on
those rights. Ministers of religion are defined under section 5(1) of the Marriage Act to
include both ministers of religion under Subdivision A of Part IV and those registered under
Subdivision C. The Bill also enables congregations to express their religious freedom and
conscientious rights in respect of marriages.
Religious and Conscientious Freedoms of Celebrants
30. The right to religious freedom under Article 18 of the ICCPR is not limited to religious
ministers, but applies to all. The inclusion of persons who hold a relevant marriage belief
(regardless of whether they are ministers of religion) within traditional marriage celebrants
under Subdivision D of Part IV to solemnise marriages is also consistent with international
law (see section 47A). The inclusion of chaplains and officers authorised by the Chief of
the Defence Force in the classes of persons who may hold a relevant marriage belief is also
consistent with international law (see section 81). These provisions give recognition to the
rights to freedom of thought, conscience or religion under Article 18 of the International
Covenant on Civil and Political Rights. It gives effect to the United Nations Human Rights
Committee’s recognition in General Comment No. 22 on Article 18 that:
The right to freedom of thought, conscience and religion (which includes the freedom
to hold beliefs) in article 18 (1) is far-reaching and profound; it encompasses freedom
of thoughts on all matters, personal conviction and the commitment to religion or belief,
whether manifested individually or in community with others.109

108

United Nations Human Rights Committee, CCPR General Comment No. 18: Nondiscrimination, 10 November
1989, para 13, http://www.refworld.org/docid/453883fa8.html (accessed 9 February 2017).
109
Human Rights Committee, General comment No. 22 (48) (art. 18), 48th sess, UN Doc CCPR/C/21/Rev.1/Add.4
(27 September 1993).

56

31. The inclusion of persons who hold a conscientious relevant marriage belief is also
consistent with international law. Article 18 protects individual conscience separate from
religious conviction. General Comment No. 22 states:
The Committee draws the attention of States parties to the fact that the freedom of
thought and the freedom of conscience are protected equally with the freedom of
religion and belief.110

32. As noted above, as the definition of marriage under the ICCPR has been held not to
encompass persons of the same sex, the Bill does not concern the right to equality and the
right to freedom from discrimination. As outlined above, the UN Human Rights Committee
has held that the ICCPR defines marriage as between a man and a woman, and that therefore
discrimination cannot arise under Article 26, as persons of the same sex are not eligible for
admission to the concept of marriage. (Similarly, the ECHR has not compulsorily required
States to extend the recognition of same-sex partnerships to marriage, and such a
requirement cannot be then relevant to the pursuit of the right to freedom from
discrimination.) There is thus no contravening rights which would serve to limit the
religious freedom rights of celebrants under Article 18(3). To burden such rights would be
inconsistent with the human rights law this Statement is required to have regard to under
the Human Rights (Parliamentary Scrutiny) Act 2011. For the reasons put above, there is
thus no ground to limit the religious or conscientious rights of celebrants. The Bill gives
appropriate protection to their rights, whilst amending the law to permit all couples to marry
regardless of their sex, sexual orientation, gender identity or intersex status.
33. However, even if the right to equality were to encompass a right to marriage for persons
regardless of these attributes, there are less restrictive ways of recognising the right to
religious and conscientious freedom of celebrants who are not ministers of religion than the
complete removal of these freedoms. It would be inconsistent with the Siracusa Principles
and General Comment No. 22 to exhaust a celebrant’s religious and conscientious freedom
in favour of the right to freedom from discrimination.
34. To require that all celebrants that are not ministers of religion to solemnise same-sex
marriages regardless of religious or conscientious conviction would entail a limitation on
the rights to religious and conscientious freedom of those who hold an objection that is not
necessary. To do so would amount to the application of means that are more restrictive than
are required to amend the law to permit persons of the same sex to marry (applying the
Siracusa Principles). A proportionate approach to the balancing of rights would require
investigation of means to accommodate competing rights without unduly burdening the
right to religious or conscientious freedom. The Bill achieves an appropriate balance by
giving celebrants the ability to have their religious or conscientious objections protected in
law, whilst permitting couples to seek a celebrant who will solemnise their marriage
regardless of their sex, sexual orientation, gender identity or intersex status.
35. To the extent that an exemption for individuals who are religious ministers is proposed in
recognition of the right to religious freedom, there could be no legitimate rationale for
limiting the religious freedom of individuals who are marriage celebrants, as both are
equally capable of autonomous agency, and both are protected under Article 18 of the
ICCPR. Furthermore, to protect celebrants who are ministers of religion and who hold a
relevant marriage belief, but not other celebrants who hold a relevant marriage belief but
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are not ministers of religion would amount to discrimination on the basis of their religious
belief, in accordance with the principles outlined at paragraphs 17 to 20 above.
State and Territory Registrars – Celebrants and Registry Employees
36. The foregoing conclusions also extend to registrars under Subdivision B of Part IV of the
Marriage Act 1961, being persons under the law of a State or Territory, that have the
function of registering marriages, and who may also solemnise marriages in the State or
Territory or a part of the State or Territory. In the absence of an exemption that gives
sufficient regard to their religious or conscientious beliefs, such persons would be required
to either solemnise same sex marriages or enter same-sex marriages on the applicable
register. That such persons may seek to express their rights to religious or conscientious
freedom has been controversially demonstrated in the recent incarceration of Kim Davis, a
county clerk in the Commonwealth of Kentucky who had a conscientious objection,
founded in her religious beliefs, to a requirement to register same-sex marriages.
37. In the context of State and Territory registrars the ECHR decision in Eweida and Ors v
United Kingdom (Eweida) 111 has been cited as authority for the proposition that a
requirement that all civil celebrants officiate at same-sex weddings, regardless of their
religious views, is not a disproportionate limit on the right to freedom of religion. As such
an assertion cannot be made in respect of the amendments to be effected by the Bill, it is
important to consider Eweida in some detail, and in particular, the two important
distinctions between the facts of Eweida and the provisions of the Bill.
38. First, the Eweida case concerned the registration of civil partnerships, not marriage. Lillian
Ladele was a registrar in the United Kingdom who objected to a policy requirement that
she officiate at same-sex civil partnership ceremonies (as distinct from same-sex
marriages). As noted above, a definition of marriage that restricts that concept to a union
between a man and woman is not inconsistent with human rights law. Indeed, marriage is
actively defined under Article 23(2) of the International Covenant on Civil and Political
Rights (ICCPR) as follows: ‘[t]he right of men and women of marriageable age to marry
and to found a family shall be recognized’. The question of whether a law validly imposes
an obligation on individuals to recognise civil partnerships is completely separate from the
question of the validity of a law that imposes an obligation to recognise marriage. This is
because, as the ECHR has recognised, the ‘deep rooted social and cultural connections’
associated with marriage mean that it is legitimately treated as a concept that is distinct
from civil partnerships.
39. In addition, in Eweida, in the context of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (the European Convention on Human Rights),
the European Court of Human Rights applied its ‘margin of appreciation’ doctrine in
determining whether the policy was proportionate. This doctrine is to be distinguished from
the tests to be applied to the interpretation of the human rights protected under the ICCPR.
The ECHR held that under European law the matter to be determined was “whether the
policy pursued a legitimate aim and was proportionate”. The ECHR held that the
Convention allows States Parties a “wide margin of appreciation” permitting States to reach
their own determination as to what comprises a legitimate aim and what comprises the
appropriate balance between competing rights, and in this case the determination by first
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the local authority, the UK Employment Appeal Tribunal, and then the UK Court of Appeal
did not exceed that permissible margin. The ‘margin of appreciation’ doctrine provides that
‘[a]ccording to its settled case-law, the Court leaves to the States party to the Convention a
certain margin of appreciation in deciding whether and to what extent an interference [with
the right to religious freedom] is necessary’.112 In Eweida the Court held:
In all the circumstances, the Court does not consider that the national authorities, that
is the local authority employer which brought the disciplinary proceedings and also the
domestic courts which rejected the applicant’s discrimination claim, exceeded the
margin of appreciation available to them. It cannot, therefore, be said that there has
been a violation of Article 14 taken in conjunction with Article 9 in respect of the third
applicant.

40. Therefore the ECHR ruling that the restrictions placed upon Ms Ladele’s religious freedom
were proportionate were based upon the ECHR’s margin of appreciation doctrine, unique
to the European context. That doctrine provides that, subject to consideration of the nature
of the right, the aims pursued, as well as the presence or absence of a European consensus,
the Court will leave to the domestic authorities the determination as to the appropriate
balance to be struck between competing rights. The ECHR applies the doctrine as it
considers that these local authorities are often best placed to weight the local democratic,
cultural, political and other factors. Accordingly, the ECHR ruling in Eweida is not a
statement that the outcome in Ms Ladele’s case is required to be applied to all domestic
jurisdictions. By that same doctrine, it might be reasonable to conclude that there would be
nothing precluding a European State Party from balancing the competing rights by
providing that Ms Ladele could object, including where other registrars were made
available.
41. For the foregoing reasons, the ECHR ruling in Eweida may not be cited as authority to limit
either the religious or conscientious rights of persons under the law of a State or Territory
that have the function of registering marriages, and who may also solemnise marriages in
the State or Territory or a part of the State or Territory under Subdivision B of Part IV of
the Marriage Act 1961. Again, the Bill achieves an appropriate balance by permitting such
persons the ability to have their religious or conscientious objections protected in law,
whilst permitting couples to seek a celebrant who will solemnise or register their marriage
regardless of their sex, sexual orientation, gender identity or intersex status. Importantly,
to require all persons under Subdivision B of Part IV to solemnise or register same-sex
marriages would be to impose a limitation on their religious and conscientious rights that
is more restrictive than is required to amend the law to permit persons of the same sex to
marry (applying the Siracusa Principles).
42. The Report of the Senate Select Committee on the Exposure Draft of the Marriage
Amendment (Same-Sex Marriage) Bill, February 2017 (Senate Select Committee Report)
made reference to ‘the concept of a “single entry point” system as formulated by the
Canadian Court of Appeal for Saskatchewan in the 2011 case of Marriage Commissioners
Appointed Under the Marriage Act (Re Marriage Commissioners). Under such a system, a
couple seeking the services of a marriage commissioner (the equivalent of a civil celebrant)
would deal direct with a central office’. Such a model demonstrates that to require all
Subdivision D registrars and celebrants to register or solemnise same sex marriages would
amount to the application of means that are more restrictive than are required to amend the
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law to permit couples to marry regardless of their sex, sexual orientation, gender identity
or intersex status. The model outlined by the Canadian Court of Appeal may provide an
acceptable regime for States and Territories officers authorised to solemnise marriage under
Subdivision B of Part IV of the Marriage Act 1961 and who are traditional marriage
celebrants, or persons who are employed to register marriages under Subdivision B of Part
IV.
Goods and Services Suppliers
43. As noted above, the protections granted under Article 18 of the ICCPR extend beyond
religious institutions and their officials – they extend to individuals and corporations.
International experience has shown that individuals have been sued for expressing and
acting upon beliefs about marriage or sexuality, including for refusing to make supplies
(including facilities, goods and/or services) or confer privileges or benefits in relation to a
same-sex marriage. While Part VAA of the Bill does not rely upon the following rulings as
a form of precedent to guide its interpretation, the following matters provide examples of
the conduct it seeks variously to address:
a) In Washington State, Barronelle Stutzmann was successfully sued in the Benton County
Superior Court for declining a request to provide flowers for a same sex wedding.113
b) In Vermont, Catholic innkeepers were sued after declining to host a wedding reception.
c) In Willock v Elane Photography LLC25114 a photographer who declined to photograph
a same-sex marriage ceremony was found to have discriminated on the grounds of
sexual orientation and had costs awarded against her.
d) In McFarlane v Relate Avon Limited, a relationship counsellor was dismissed from his
employment after expressing concerns about providing counselling services to samesex couples.115
44. Justice Albie Sachs explained the central importance of religious liberty in the South
African Constitutional Court case of Christian Education South Africa v Minister of
Education in the following terms:
For many believers, their relationship with God or creation is central to all their
activities. It concerns their capacity to relate in an intensely meaningful fashion to their
sense of themselves, their community and their universe. For millions in all walks of
life, religion provides support and nurture and a framework for individual and social
stability and growth. Religious belief has the capacity to awake concepts of self-worth
and human dignity which form the cornerstone of human rights. It affects the believer’s
view of society and founds the distinction between right and wrong. It expresses itself
in the affirmation and continuity of powerful traditions that frequently have an ancient
character transcending historical epochs and national boundaries ... [W]hat is at stake
[for religious individuals] is not merely a question of convenience or comfort, but an
intensely held sense about what constitutes the good and proper life and their place in
creation.116

45. To fail to give protection to persons supplying services associated with same-sex marriages
would be inconsistent with the protections under international law granted to religious and
conscientious freedoms. To do so will also cause many religious adherents to suffer real
harm to their dignity, emotional wellbeing and economic security, enlivening the prospect
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that they must seek alternative sources of income or enterprise. The practical effect would
be to drive whole classes of persons from industries on the basis of their genuine religious
or conscientious objections. By contrast:
it is likely that in the overwhelming number of cases the harm experienced by the samesex couple from being refused services by a conscientious objector will be restricted to
the dignitary and emotional harm from being told that the religious adherent does not
supply services for samesex marriages and the inconvenience of contacting another
service provider who will provide the desired service.117

As recognised by Berg:
[d]enials of service do affect gay couples by causing them disturbance, hurt, and
offense. While acknowledging that harm, one must also acknowledge, I think, that the
harm to the objector from legal sanctions is greater and more concrete. In most cases,
the offended couple can go to the next entry in the phone book or the Google result.
The individual or organization held liable for discrimination, by contrast, must either
violate the tenets of her (its) faith or else exit the social service, profession, or livelihood
in which she (it) has invested time, effort, and money. One simply has not given the
religious dissenter’s interest significant weight if one finds that offense or disturbance
from messages of disapproval are sufficient to override it.118

46. Absent an exemption, the expansion of the definition of marriage proposed by the Bill will
expand the incidents in which suppliers will be required to supply services against their
religious or conscientious beliefs. To require all service suppliers to supply goods, services
or facilities for the purposes of solemnising same-sex marriages would amount to the
application of means that are more restrictive than are required to amend the law to permit
persons of the same sex to marry (applying the Siracusa Principles). Section 88M achieves
an appropriate balance by permitting such religious or conscientious objectors the ability
to have their religious or conscientious objections protected in law, whilst permitting
persons of the same sex to engage individuals and businesses who will provide goods and
services in respect of their marriage. In so doing the Bill avoids the discrimination that
would arise against such religious or conscientious objectors were the protections not
offered.
47. Section 88M provides protections to state registry officials (including States and Territories
officers authorised to solemnise marriage under Subdivision B of Part IV of the Marriage
Act 1961 and who are traditional marriage celebrants, or persons who are employed to
register marriages under Subdivision B of Part IV). It is considered that protecting registry
officials in addition to ministers of religion and marriage celebrants is necessary to meet
the kinds of problems that arose, for example, in the Eweida case in the United Kingdom
and the Davis case in the United States. Section 88M also provides a non-exhaustive list of
persons to whom it is intended to apply, including caterers, artisans, relationship
counsellors, florists, photographers, musicians, events planners and advisory services,
operators or accommodation suites and hirers of reception halls.
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48. The High Court of Australia recognised in Commissioner of Taxation v Word
Investments 119 that extensive engagement in commercial activities and recognition as a
religious body are not mutually exclusive categories. The recognition of the religious
freedom rights of for-profit entities has also been recently acknowledged by the United
States Supreme Court in Burwell, Secretary of Health and Human Services et al v Hobby
Lobby Stores Inc et al (Hobby Lobby)120 where the Court, referring to both non-profit and
for-profit corporations, held that ‘[f]urthering their religious freedom also “furthers
individual religious freedom”’.121
Protections to Religious and Conscientious Objectors
49. In addition, section 88K introduces a protection to persons who express a religious or
conscientious relevant belief from unfavourable treatment initiated by a public authority.
This protection also extends to unfavourable treatment imposed by a person or entity at the
behest of a public authority. As outlined at paragraph 42 international experience has shown
that the persons who hold a relevant belief have been subjected to detrimental actions. As
further examples of detrimental actions:
a. In Johns v Derby County Council 2011¸ the English High Court supported a local
council decision that a Christians couple with traditional views on sexual ethics,
who had successfully fostered many children, would not make suitable foster carers
because they would not be open to promoting or accepting a homosexual lifestyle.
b. In New Jersey the government declared that a Methodist organisation would no
longer receive a real estate tax exemption when it declined to allow a same sex
couple to have a commitment ceremony in a pavilion that was used for Church
services, youth ministry programs and weddings.122
c. In Tasmania, a booklet outlining the Catholic position on same-sex marriage
distributed by a Catholic Archbishop was held by the Antidiscrimination
Commissioner to be a possible violation of anti-vilification legislation. 123 The
matter proceeded to a conciliation session but was eventually abandoned after many
months by the complainant.
d. In Kentucky, a law clerk was imprisoned when she refused to issue marriage
licences to same-sex couples.124
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e. In 2011 Adrian Smith from Manchester in England placed on his Facebook page a
comment that he did not think that churches should be compelled to marry samesex couples, although he did not object to same-sex marriage. This was before
England allowed same-sex marriage. He was accused by his employer, a housing
association, of “gross misconduct” and threatened with dismissal. Because of his
long service, he was only demoted; but he lost 40% of his salary.125
f. In Australia, calls were made for Dr Stephen Chavura to be dismissed by Macquarie
University unless he resigned from another organisation that was perceived to be
opposed to same-sex marriage.
g. In Australia, Dr Pansy Lai had a petition, which gained 5000 signatures, circulated
calling for her deregistration as a doctor due to her comments about same-sex
marriage and safe schools in a No campaign TV commercial to deregister her as a
doctor.
h. In the United States of America, Chick Fil A was subject to commercial boycotting
because of management’s views and donations supporting tradition marriage. As
part of this local governments and universities refused to allow new Chick Fil A
franchises.
i. In Australia, complaints are current underway against Presbyterian Minister
Campbell Markham and street preacher David Gee for expressing their views on
same-sex marriage.
j. In the United Kingdom, the Vishnitz Jewish Girls School failed their schoolassessment on one criteria, which was its inadequate promotion of homosexuality
and gender reassignment, as it was deemed that these were necessary to have a full
understanding of fundamental British values and equality principles.
k. In British Columbia, Trinity Western University required their students and staff to
sign a community covenant which included a promise to abstain from sexual
activity, unless it was between a husband and wife. Due to this the British Columbia
College of Teachers voted to refuse accreditation to all teaching graduates because
they might discriminate against LGBTI students. After many years of litigation, the
Supreme Court of Canada upheld the right of Trinity graduates to be accredited.
l. In Canada, Four Provincial (State) Law societies decided to refuse accreditation to
the planned law school and program of Trinity Western University on the grounds
that the community covenant of the university was discriminatory, not on any
grounds relating to the quality of the curriculum or faculty of the law school. The
effect of the decision would be to deny graduates of the law school the right to
practise law in those Provinces. Two of those Provinces reversed the decision and
in the other two ligation about the decisions has been through the Provincial Courts
and is now to be heard by the Supreme Court of Canada.
m. In Northern Ireland, Ashers Bakery company, run by a Christian couple, was found
liable for discrimination because it refused to bake a cake for a political group with
the slogan “Support Gay Marriage”. Ashers led evidence that it had never refused
to supply a person on the grounds of their sexual orientation and did not do so in
this case but refused only because it would not disseminate or be associated with
the message on the cake. The court held that the sexual orientation of the person
who ordered the cake was irrelevant and the refusal to provide a cake with that
message on it amounted to discrimination.
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50. The prospect of detrimental conduct aimed at persons because of their relevant belief poses
a real threat to the lawful exercise of the religious and conscientious freedoms of those
persons, as outlined at paragraphs 21 to 27 of this Statement. By the principles outlined at
paragraphs 17 to 20 such conduct also amounts to discrimination on the basis of religious
or conscientious belief, which State parties to the ICCPR have obligations to prevent. On
these bases, section 88K then introduces protections to persons who hold a relevant belief.
51. Under section 5AB of the Bill a ‘relevant belief’ includes not only a relevant marriage
belief, but also belief that ‘a genuine religious or conscientious belief that … a same-sex
relationship is not consistent with the doctrines, tenets, beliefs or teachings of the religion
or the conscience of the person’. Under Article 26 of the ICCPR, states are required to
prohibit any discrimination and guarantee to all people equal and effective protection
against discrimination on any ground. Article 26 lists a number of grounds as examples as
to when discrimination is prohibited, which examples include sex and ‘any other status’.
While sexual orientation is not specifically listed as a protected ground the treaty otherwise
prohibits discrimination on ‘any ground’, and the UN Human Rights Committee has
specifically recognised that the treaty includes an obligation to prevent discrimination on
the basis of sexual orientation.126
52. To the extent that sexual orientation is then protected from discrimination, this right must
be balanced with the right to religious and conscientious freedom. Pursuant to Article 18(3),
limitations on these freedoms are only permitted to the extent that such are ‘necessary’, and
as further outlined in the Siracusa Principles. To allow such detrimental conduct to be
lawfully pursued against persons who hold a relevant belief would be an unnecessary
limitation on their religious and conscientious freedoms. It would be inconsistent with the
Siracusa Principles and General Comment No. 22 to exhaust religious and conscientious
freedom in favour of the right to freedom from discrimination. A proportionate approach
to the balancing of rights would require investigation of means to accommodate competing
rights without unduly burdening the right to religious or conscientious freedom. The Bill
achieves an appropriate balance by giving protections to those who express or act upon
religious or conscientious objections, whilst preserving the rights of same sex couples to
be free from discrimination on the basis of sexual orientation, gender identity or intersex
status where those rights are protected under international law. The provisions of Part VAA
give effect to the right of religious or conscientious belief, as protected under Article 18.
Bodies established for religious purposes and educational institutions
53. Article 18 extends to both individuals and corporations. Absent appropriately broad
protections, the religious freedom of bodies established for religious purposes will be
limited. The potential adverse impact on religious charities from a failure to adequately
protect religious liberty has been demonstrated in other jurisdictions. In the United
Kingdom, for example, the refusal to provide an exception to religious groups from the
operation of anti-discrimination legislation caused religious adoption agencies to either
reject their religious identity or to close down on the basis that they considered it would be
unethical to assist same sex couples to adopt children.127
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54. The Senate Select Committee recommended that the notion of bodies established for
religious purposes be defined in any Bill that is progressed to redefine marriage.128 The Bill
amends section 37 of the Sex Discrimination Act 1984 to provide a definition of ‘body
established for religious purposes’. The definition is intended to cover not only religious
bodies that are engaged in ‘the spread or strengthening of spiritual teaching within a wide
sense, the maintenance of the doctrines upon which it rests, the observances that promote
and manifest it’,129 but also faith based charities that are pursuing a charitable purpose that
is other than the technical advancement of religion. To illustrate, the definition is intended
to cover faith based (without limitation):
a. aged care providers or retirement villages;
b. welfare providers or public benevolent institutions;
c. hospitals;
d. health promotion charities;
e. human rights promotion charities;
f. environmental groups;
g. camp ground providers;
h. organisations established to promote culture (such as faith-based radio stations);
i. bodies advancing social or public welfare, which includes faith-based charities with
a purpose of:
j. relieving the poverty, distress or disadvantage of individuals or families,
k. caring for and supporting:
i. the aged; or
ii. individuals with disabilities;
l. bodies with the purpose of caring for, supporting and protecting children and young
individuals (and, in particular, providing child care services); and
m. bodies providing disaster relief.
55. The definition is consistent with The Declaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on Religion or Belief Proclaimed by General
Assembly of the United Nations on 25 November 1981. Article 6 (b) of the Declaration
provides: The right to freedom of thought, conscience, religion or belief [under Article 18
of the ICCPR] includes the freedom, “To establish and maintain appropriate charitable or
humanitarian institutions”. To remove the ability of such institutions to control the
appointment of their staff and leaders is to remove their ability to maintain their faith-based
character, and thus a direct impingement on their religious freedom rights. Section 88Q and
the amendments to the Sex Discrimination Act 1984 give recognition to these rights.
Provisions addressing when belief may be held and acted upon
56. The Bill proposes that a new subsection 5AD(1) be inserted into the Marriage Act to
provide that a person holds a genuine belief if the holding of the belief is not fictitious,
capricious or an artifice. The Bill also introduces a new section 38A into the Sex
Discrimination Act 1984 that applies the same test to bodies established for religious
purposes and religious educational institutions. This test adopts the wording employed by
Lord Nicholls in R (on the application of Williamson) v Secretary of State for Education
and Employment. 130 In addition, as the Canadian Supreme Court has recognized, an
individual’s right to religious freedom does not necessitate an inquiry into whether their
“beliefs are objectively recognized as valid by other members of the same religion, nor is
128

At pages x and xiv.
Roman Catholic Archbishop of Melbourne v Lawlor [1934] HCA 14; (1934) 51 CLR 1 at 32 (per Dixon J).
130
[2005] UKHL 15 at para 22.
129

65

such an inquiry appropriate for courts to make”.131 The ruling in Christian Youth Camps
Ltd v Cobaw Community Health Services Ltd132 to the extent that the Court had regard to,
what was considered by the Court to be, a range of views amongst congregations is to be
distinguished from this test. For this reason, section 5AD(1) requires regard to be had to
the belief of the ‘person.’
57. In addition, various provisions in the Bill adopt a test that requires that the conduct is
consistent with religious doctrine, tenets or belief. This is distinct from tests that require
conduct to conform with religious doctrine. In Cobaw the interpretation applied to the
phrase ‘conforms with the doctrines of the religion’ by the Victorian Court of Appeal was
that ‘the doctrine requires, obliges or dictates that the person act in a particular way when
confronted by the circumstances which resulted in their acting in the way they did’ 133 and
‘as requiring it to be shown that conformity with the relevant doctrine(s) of the religion
gave the person no alternative but to act (or refrain from acting) in the particular way.’ 134
This strict reading is not to be applied under the Marriage Act or the Sex Discrimination
Act and for the reasons put elsewhere is inconsistent with the broad protections guaranteed
to religious or conscientious belief in international law. Instead, the term ‘consistent’ is
adopted, noting the Macquarie Dictionary definition of that term is ‘agreeing or accordant;
compatible’.
58. In addition, various provisions adopt a test that requires that the conduct be because of
religious susceptibilities. This is distinct from tests that require that the conduct be
necessary to avoid injury to religious susceptibilities. Applying such a test in Cobaw, the
Victorian Court of Appeal held that that test required demonstration of various matters,
including that the harm be ‘unavoidable’. The strict reading applied in Cobaw is not
intended to be applied under either the Marriage Act or the Sex Discrimination Act. For the
reasons put elsewhere in this Statement the test is inconsistent with the broad protections
guaranteed to religious or conscientious belief in international law.
59. Proposed subsections 5AD(2) of the Marriage Act and section 38A(4) of the Sex
Discrimination Act clarify the means by which an entity may be said to hold a relevant
belief or a relevant marriage belief. In Cobaw an entity’s doctrines were held to be limited
to the matters expressly addressed solely in its core governance document. For the reasons
put elsewhere in this Statement the test is inconsistent with the broad protections guaranteed
to religious or conscientious belief in international law. This reading, it is considered, fails
to appreciate the many and varied means by which religious belief may be adopted or held.
The question concerns when the law will recognise the holding of belief. The effect of the
reading in Cobaw is to impose very strict limitations on the expression of religious freedom
by religious bodies. The amendments provide a means for the law’s recognition of when
religious bodies have adopted a belief that gives due recognition to the broad plurality of
religious expressions within Australia, and the many and varied unique means by which
they may adopt or define their beliefs.

The right to freedom of expression
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60. Article 19 of the ICCPR provides a protection to freedom of expression. It is as follows:
1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary:
a. For respect of the rights or reputations of others;
b. For the protection of national security or of public order (ordre public), or of public
health or morals.

61. The right to freedom of expression includes religious discourse. 135 The relevance of
freedom of religious expression to human rights principles is demonstrated by the longrunning Trinity Western University law school saga. In Trinity Western University v. The
Law Society of British Columbia136 the Court of Appeal held that the decision of the Law
Society of British Columbia to refuse accreditation to practice law in the Province, to
graduates of a new proposed TWU law school, was unlawful. That decision had been based
on the “Community Covenant” required of all students to (among other things) “abstain
from… sexual intimacy that violates the sacredness of marriage between a man and a
woman”. The Court held that the Law Society had failed to give proper consideration to
the impact on the religious freedom of TWU students and graduates in making its decision.
In Canada, concerns over the right to freedom of religious expression were seen to be
sufficiently legitimate to require the inclusion of an acknowledgement in the Preamble to
the Canadian Civil Marriage Act 2005 of ‘the freedom of members of religious groups to
hold and declare their religious beliefs’.
62. As acknowledged by the United States Supreme Court in Obergefell v. Hodges the view
that ‘[m]arriage…is by its nature a gender-differentiated union of man and woman…long
has been held—and continues to be held—in good faith by reasonable and sincere people
here and throughout the world.’137 The Bill gives recognition to the freedom to express that
view. Sections 88J and 88JA clarifies that that these rights are not confined to the private
sphere but also extend to business, employment, community and public affairs and that it
is not unlawful to hold and publicly express a relevant belief or relevant marriage belief.
63. In respect of the limitations to freedom of expression contained at Article 19(3), UN Human
Rights Committee General Comment No. 34 provides that ‘Paragraph 3 may never be
invoked as a justification for the muzzling of any advocacy of multi-party democracy,
democratic tenets and human rights’.138 Under the ICCPR ‘human rights’ are inclusive of
the right to religious and conscientious freedom. Sections 88J, 88JA, 88K, 88KA, 88L and
88P give effect to the internationally protected right of freedom of expression.

Protections to the religious and moral education of children
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64. Article 18(4) provides that States Parties must ensure ‘the liberty of parents and, when
applicable, legal guardians to ensure the religious and moral education of their children in
conformity with their own convictions.’ Articles 13(3)-(4) of the International Covenant
on Economic, Social and Cultural Rights (ICESCR) reinforce that right.
65. Parents in Canada and several European countries have been required to leave their children
in sex-education classes that teach the virtues of same-sex activity and its equality with
heterosexual marital activity. As an example, David and Tanya Parker objected to their
kindergarten son being taught about same-sex marriage after it was legalised by the
Massachusetts Supreme Judicial Court, leading to David being handcuffed and arrested for
trying to remove his son from the class for that lesson.
66. An alteration in the law of the Commonwealth resulting in a change to a fundamental social
institution, as is proposed by the Bill, would compel consideration of how that change is to
be reflected in public education. Any such requirement in public education would amount
to a limitation on the Article 18(4) rights of the parents to ‘ensure the religious and moral
education of their children in conformity with their own convictions’. Importantly, it would
also amount to a limitation on the right of educators to express their religious beliefs.
Protections to such educators are provided under various provisions in the Bill, including
section 88K.
67. Children, as autonomous individuals, enjoy the freedom of thought, conscience and religion
in their own right, as do adults. Article 14 of the Convention on the Rights of the Child
(CRC), which Australia has ratified, provides:
1. States Parties shall respect the right of the child to freedom of thought, conscience and
religion.
2. States Parties shall respect the rights and duties of the parents and, when applicable, legal
guardians, to provide direction to the child in the exercise of his or her right in a manner
consistent with the evolving capacities of the child.

68. Article 5 also contains a general requirement for State Parties to ‘respect the
responsibilities, rights and duties of parents … to provide … appropriate direction and
guidance in the exercise by the child of the rights contained in the Covenant.’ Article 29(1)
of the CRC provides:
that the education of the child shall be directed to: …
(b) The development of respect for human rights and fundamental freedoms, and for
the principles enshrined in the Charter of the United Nations;
(c) The development of respect for the child’s parents, his or her own cultural identity,
language and values, for the national values of the country in which the child is living,
the country from which he or she may originate, and for civilisations different from his
or her own;
(d) The preparation of the child for responsible life in a free society, in the spirit of
understanding, peace, tolerance, equality of sexes, and friendship among all peoples,
ethnic, national and religious groups and persons of indigenous origin

69. In Hartikainen et al. v. Finland, the UNHCR concluded that instruction in a religious
context should respect the convictions of parents and guardians who do not believe in any
religion. In its View, the Committee considered that the requirements of Article 18(4) were
met by the Finnish legislation providing for religious instruction in schools as ‘paragraph
6 of the School System Act expressly permits any parents or guardians who do not wish
their children to be given either religious instruction or instruction in the study of the history
of religions and ethics to obtain exemption therefrom by arranging for them to receive
68

comparable instruction outside of school.’139 Section 88R of the Bill respects the rights of
parents or guardians who do not wish their children to be given instruction that is
inconsistent with their religious or conscientious beliefs.
70. In Leirvåg and ors v. Norway140 the UNHRC found that Norway’s system of religious
education which required dissenting parents to identify the aspects of the teaching to which
they had a philosophical or religious objection breached Article 18(4).
The Committee’s View was:
14.7
In the Committee’s view, the difficulties encountered by the authors, in particular the
fact that Maria Jansen and Pia Suzanne Orning had to recite religious texts in the context of a
Christmas celebration although they were enrolled in the exemption scheme, as well as the
loyalty conflicts experienced by the children, amply illustrate these difficulties. Furthermore,
the requirement to give reasons for exempting children from lessons focusing on imparting
religious knowledge and the absence of clear indications as to what kind of reasons would be
accepted creates a further obstacle for parents who seek to ensure that their children are not
exposed to certain religious ideas. In the Committee’s view, the present framework of CKREE,
including the current regime of exemptions, as it has been implemented in respect of the authors,
constitutes a violation of article 18, paragraph 4, of the Covenant in their respect.

71. The same principles may be applied to a parent or child who expresses a religious or
conscientious objection to teaching that is inconsistent with a relevant belief. Section 88R
gives effect to these internationally protected rights.
72. In the European context, the cases that have considered instruction in schools have
primarily focussed upon Article 2 of Protocol No 1 to the European Convention on Human
Rights, which provides:
No person shall be denied the right to education. In the exercise of any functions which it
assumes in relation to education and to teaching, the State shall respect the right of parents to
ensure such education and teaching in conformity with their own religious and philosophical
convictions.

73. The ECHR has held that:
The second sentence of Article 2 of Protocol No. 1 aims in short at safeguarding the possibility
of pluralism in education which possibility is essential for the preservation of the “democratic
society” as conceived by the Convention. In view of the power of the modern State, it is above
all through State teaching that this aim must be realised.141

74. Furthermore the right to religious freedom is not to be relegated solely to any particular
time (whether allotted to religious instruction or otherwise), the right to religious freedom
is to be recognised across the whole curriculum. The ECHR has held that the right applies
across the entirety of the educational experience of the child:
51. The Government pleaded in the alternative that the second sentence of Article 2 (P1-2),
assuming that it governed even the State schools where attendance is not obligatory, implies
solely the right for parents to have their children exempted from classes offering "religious
instruction of a denominational character".
The Court does not share this view. Article 2 (P1-2), which applies to each of the State’s
functions in relation to education and to teaching, does not permit a distinction to be drawn
between religious instruction and other subjects. It enjoins the State to respect parents’
convictions, be they religious or philosophical, throughout the entire State education
programme.142
139

Communication No. 40/1978 Paragraph 10.4.
Leirvåg and ors v. Norway UN Doc CCPR/C/82/D/1155/2003.
141
Case of Folgero and Others v Norway (European Court of Human Rights, Grand Chamber, Application No.
15472/02 29, 29 June 2007) at para 84(b).
142
Case of Kjeldsen, Busk Madsen and Pedersen v Denmark (European Court of Human Rights, Application No.
5095/71; 5920/72; 5926/72, 7 December 1976) at para 51.
140

69

75. Furthermore, the ECHR has held that the obligation to ‘respect’ religious conviction sets a
high standard on the State in the education of children:
That duty is broad in its extent as it applies not only to the content of education and the manner
of its provision but also to the performance of all the “functions” assumed by the State. The verb
“respect” means more than “acknowledge” or “take into account”. In addition to a primarily
negative undertaking, it implies some positive obligation on the part of the State. 143

76. Section 88R thus protects the right of parents to ensure the religious and moral education
of their children. It also gives effect to the religious and conscientious freedoms of children,
as protected under the Convention on the Rights of the Child. Subsection 88R(5) gives
effect to Articles 2(1) and 28 of the Convention on the Rights of the Child, ensuring that
the education of the child will not be detrimentally effected or discriminated against as a
result of the expression of the child’s religious and conscientious rights, or those of their
parents.
The right to marry and found a family
77. The right to marry and to found a family is contained in Article 23 of the ICCPR. As noted
above, under current human rights instruments and jurisprudence, including the United
Nations Human Rights Committee decision in Joslin v New Zealand, the right to marry
does not oblige states to legislate to allow same-sex couples to marry. However, it is clear
that there are no legal impediments to Australia taking this step. The Bill retains the existing
consent, marriageable age and prohibited relationship requirements for intended spouses
under the Marriage Act, consistent with Article 23 of the ICCPR.
Application to State and Territories
78. Proposed section 6(2) of the Marriage Act and proposed section 38B of the Sex
Discrimination Act provide that Part VAA and sections 37, 38 and 38A respectively will
exclude or limit the operations of the laws of States or Territories that are inconsistent with
the rights recognised therein. Such is intended to effect consistency in Australia’s acquittal
of its obligations under international law, as outlined in this Statement. Currently State and
Territory law gives varying and incomplete protection to the internationally recognised
rights of freedom of expression, association, thought, conscience or religion. Pursuant to
Article 50 of the International Covenant on Civil and Political Rights the Commonwealth
is held to account for the actions of the State and Territories in failing to protect human
rights, including the right to religious and conscientious freedom under Article 18. Where
State or Territory law protections to religious freedom do not fulfil the protections
guaranteed under international human rights law, including where exemptions in State or
Territory anti-discrimination law do not reflect the scope of religious freedom protections,
the Commonwealth is responsible. In giving effect to the Commonwealth’s obligations
under international law these provisions prevail over any inconsistent State or Territory law
to ensure that the applicable rights are recognised equally and without discrimination in all
the States and Territories of the Commonwealth.

Conclusion
79. The Bill is therefore compatible with human rights. It permits couples to marry regardless
of their sex or gender, sexual orientation, gender identity or intersex status where the union
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is not that of a man and a woman while protecting the rights to expression, association,
freedom of thought, conscience and religion or belief and the rights of the child. To the
extent that the Bill may limit the freedom of thought, conscience and religion or belief,
those limitations are consistent with the requirement under the ICCPR that they be
necessary and ‘use no more restrictive means than are required'.

71

